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These proceedi ngs conprise two applications for declarations
under section 310 of the Act.

On 23 March 1992, the Christchurch Gty Council (hereinafter
referred to as "the CGty"), filed application ENF 56/92 seeking
a declaration “as to the nouth of the Heathcote/ Avon River(s)"
pursuant to section 2 of the Act and/or a declaration "as to
the 'point' at which the | andward boundary of the coasta

marine area crosses that river (or those rivers) (s.310(3))."
In support of this application, the Cty filed an affidavit by
John Gordon Dryden, its Planning Policy Manager, which had been
sworn at Christchurch on 19 March 1992.

This application was duly served on the Canterbury Regional
Council and the Mnister of Conservation, both of whomare
directly affected - see section 311(3) and section 312 of the
Act .

On 14 May 1992, the Canterbury Regional Council (hereinafter
referred to as "the Region") filed application ENF 85/92
seeking a declaration "that the nmouth of the Waimakariri R ver
be at the point on the coast where the river enters the sea (as
shown on the attached plan)" and/or a declaration "that the

A oint at which the | andward boundary of the coastal marine area
Mg




crosses the Waimakariri River be one kilonetre upstream from
the nouth of the river so that the area including the

Br ookl ands Lagoon be in the coastal marine area (as shown on
the attached plan)". In support of this application, the
Region filed an affidavit by Lawence Robert MCallum its Land
and Water Resources Pl anner, which had been sworn at
Christchurch on 11 My 1992

This application was duly served on the Gty and the Mnister
of Conservation, both of whomare directly affected - see again
section 311(3) and section 312 of the Act.

A pre-hearing conference was conducted by the presiding

Pl anni ng Judge over two sessions on 4 May 1992, and 5 June 1992
in the course of which the Christchurch Estuary Associ ation was
admtted as a party. Directions were also given regarding
procedural nmatters and counsel agreed to file menoranda setting
out in nore detail the position taken by each of the principal
parties in respect of both applications.

The Christchurch Estuary Association supports the Mnister of
Conservation (hereinafter referred to as "the Mnister") and at
the substantive hearing it nmade subm ssions and tendered
evidence to that end.

These proceedi ngs have becone necessary because the principal
parties, nanely the Gty, the Region and the Mnister have been
unabl e to agree upon the | andward boundary of the coastal
marine area as it relates to the nouths of the Waimakariri

River and the Heathcote and Avon Rivers. Section 2 of the Act,
to which nore attention will be given |ater, contenpl ates
either that agreenent will be reached or that in the absence of
agreenent this Tribunal is to nake a declaration

The position taken by each of the parties in respect of both
applications will be dealt with in nore detail later, but we
record at this point that the inportance of the Tribunal's



decision in each case lies in the fact that each will lead to a
determ nation of part of the [andward boundary of the coastal
marine area for which the Region and the Mnister have

adm ni strative and resource nmanagenent responsibilities under
the Act.

Because this is the first time that the Tribunal has been

call ed upon to exercise this particular jurisdiction, and
having regard to the inportance of the matters in issue, it was
deci ded that on this occasion the Tribunal would conprise two
Pl anni ng Judges, as well as two Planning Conm ssioners

The hearing took the best part of five days. W heard evidence
from1l witnesses and detail ed subm ssions were nmade by each
party. In the conpany of the parties we also inspected the

| ower Vainakariri River and its environs and the estuary of the
Avon and Heathcote Rivers and its environs.

Agai n, because these proceedings are novel, we will now set out
in some detail the relevant provisions of the Act. This wll
be followed by a summary of the evidence tendered by each party
in respect of each application. Then, referring to the

subm ssions made, we wll discuss each party's case. After
that we will set out the approach we have decided to adopt for
the purpose of determning these two applications. Finally, we
will record the conclusions that we have reached and indicate
the nature of the declarations we propose to make.

THE RELEVANT PROVI SI ONS OF THE ACT

Al t hough these applications seek declarations pursuant to
section 310(e) of the Act, it is desirable to begin by
referring to several definitions in section 2 and in doing so
we bear in mnd that this section opens with the words "In this
Act, unless the context otherwise requires, - ...". The
finitions we consider to be relevant are as foll ows:



"'Coastal marine area' neans that area of the foreshore
and seabed -

(a) O which the seaward boundary is the outer
limts of the territorial sea:

(b) O which the Iandward boundary is the |ine
of nean high water springs, except that where that
[ine crosses a river, the |andward boundary at that
poi nt shall be whichever is the | esser of -

(i) 1 kilonetre upstream from the nouth of
the river; or

(i1) the point upstream that is calcul ated
by multiplying the width of the
river nmouth by 5:

'Coastal water' means seawater within the outer limts of
the territorial sea and includes -
(a) Seawater with a substantial fresh water
conponent ; and
(b) Seawater in estuaries, fiords, inlets,
harbours, or enbaynents:

""District', inrelationto a territorial authority, -
(a) Means the district of the territoria
~ authority as defined in accordance with the Local

Gover nment Act 1974 but, except as provided in
paragraphs (b) and (c) of this definition, does not
include any area in the coastal marine area:

(b) Includes any area reclaimed in the coasta
marine area for which a consent authority has issued
a certificate under section 245(5)(a)(ii) or
(5) (b) (ii) , but which has not yet been included
within the boundary of the territorial authority:

(c) Includes for the purposes of section 89,
any area in the coastal marine area:




"Foreshore' neans any |and covered and uncovered by the
flow and ebb of the tide at nmean spring tides and, in
relation to any such land that fornms part of the bed
of a river, does not include any area that is not
part of the coastal marine area:

"Fresh water' neans all water except coastal water and
geot hermal water:

‘Ceothermal water' neans water heated within the earth by
nat ural phenonena to a tenperature of 30 degrees
cel sius or nore; and includes all steam water, and
wat er vapour, and every mxture of all or any of them
that has been heated by a natural phenonena:

"*Muth', for the purpose of defining the |andward
boundary of the coastal nmarine area, neans the nouth
of the river either -

(a) As agreed and set between the Mnister of
Conservation, the regional council, and the
appropriate territorial authority in the period
bet ween consultation on, and notification of, the
proposed regi onal coastal plan; or

(b) As declared by the Planning Tribunal under
section 310 upon application made by the M nister of

Conservation, the regional council, or the
territorial authority prior to the plan becone
operative, -

and once so agreed and set or declared shall not be
changed in accordance with the First Schedul e or

ot herwi se varied, altered, questioned, or reviewed in
any way until the next review of the regional coastal
plan, unless the Mnister of Conservation, the
regional council, and the appropriate territorial
authority agree:




"Qpen Coastal Water' neans coastal water that is renote
fromestuaries, fiords, inlets, harbours and
enbaynent s:

"Regi onal coastal plan' means an operative plan approved
by the Mnister of Conservation under the First
Schedul e and includes all operative changes to such a
pl an (whether arising froma review or otherw se):

""Restricted coastal activity' neans any discretionary
activity or non-conplying activity -

(a) Wiich, in accordance with section 68, is
stated by a regional coastal plan to be a restricted
coastal activity; and

(b) For which the Mnister of Conservation is
the consent authority:

"River' nmeans a continually or intermttently flow ng
body of fresh water, and includes a stream but does
not include any artificial watercourse; and for the
purposes of Part X only means a river or stream whose
bed has an average width of 3 netres or nore:

"Territorial sea’ neans the territorial sea of New
Zeal and as defined by section 3 of the Territorial
Sea and Excl usive Econom c Zone Act 1977

"VWater' -

(a) Means water in all its physical forns
whet her flowing or not and whether over or under the
ground:

(b) Includes fresh water, coastal water, and
geot hermal water:




(c) Does not include water in any formwhile in
any pipe, tank or cistern:

"Water body' nmeans fresh water or geothermal water in a
river, |ake, stream pond, wetland, or aquifer, or
any part thereof, that is not located within the
coastal marine area:

""Wetland' includes permanently or intermttently wet
areas, shallow water, and |and water margins that
support a natural ecosystemof plants and ani mal s
— that are adapted to wet conditions:"

At this point it is convenient to deal with a subm ssion nmade
by M Robinson that, in determning these two applications, we
should at |east have regard to the nmatters set out in Part 11
of the Act under the heading "Purpose and Principles". In
answer to this, M MIlligan submtted that we are here
concerned with setting boundaries for the purpose of

determ ning who is to be responsible for managenent, and not
what is to be managed. Consequently, the matters set out in

Part Il of the Act are not relevant.

W think M MIligan is right. In our opinion it is neither

necessary nor desirable to have regard to the matters in Part
~ Il of the Act in order to determne these two applications. In

due course when the regional coastal plan is being prepared and
provision is being made for the coastal marine area wthin that
plan, it will then be necessary for those matters to be given
the weight that sections 5, 6, 7 and 8 of the Act indicate is
to be accorded to them But for present purposes, as wl|
becone apparent |ater when we deal w th counsel's subm ssions,
we have put these matters to one side.

However, it is of sone inportance to notice that in Part 111l of
the Act under the heading "Duties and Restrictions under this
N, specific reference is nade to a coastal narine area.




Section 12 sets out the activities that are prohibited in a
coastal marine area unless expressly authorised by a rule in a
regi onal coastal plan, or by a resource consent. Simlarly,
section 13 lists the activities that are prohibited in the bed
of any river or |lake unless authorised, and it is of interest
to notice that section 13(3) states "This section does not
apply to any use of land in the coastal marine area". It is
clear fromthese two sections that the Act distinguishes quite
specifically between a coastal nmarine area and the bed of a
river. Then, too, section 14 contains restrictions relating to
water and in various parts of that section open coastal water
I's excluded.

In Part 1V of the Act specific powers and functions are given
to the Mnister of Conservation to prepare New Zeal and coasta
policy statenents; to approve regional coastal plans; and to
make decisions on applications for coastal permits. The
Mnister also has a duty to nonitor and a power to certify

t hose works and activities to which the Act does not apply.
This part of the Act also sets out a regional council’s
functions and powers in respect of coastal narine areas and
makes it clear that these are to be exercised in conjunction
with the Mnister.

In Part V of the Act section 64 provides that there shall at
all times be one regional coastal plan for the coastal marine
area of each region, and that the regional coastal plan my
formpart of a regional plan where that is considered
appropriate in order to pronote the integrated nmanagenent of
the coastal marine area and any related part of the coastal
environment. In section 67 it is made clear that a regional
plan is not to be inconsistent with any national policy
statenment or New Zeal and coastal policy statenment, and where a
regi onal coastal plan forns part of a regional plan, the

M ni ster of Conservation is required to approve the part that
relates to the coastal narine area.
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It may al so be of sone inportance to record here that section
424 of the Act, which is one of the transition sections, saves
certain bylaws under the Harbours Act 1950 that m ght now apply
to coastal marine areas. In the case of the area known |ocally
and hereinafter referred to in this decision as "the Estuary",
this has led to a conplicated situation that was hel pfully
explained to us by M MIligan in the way now set out

There has never been a harbour board controlling the Estuary,
but the Gty has had byl aw maki ng powers under the Harbours Act
1950. The existing bylaws have been continued until the
expiration of two years, from1 Cctober 1991, and until about a
nonth ago there was a nmandatory del egation of enforcenent
functions fromthe Region to the Gty

The question as to who is the enforcing body depends on whet her
the area covered by the bylaws is within or w thout the coastal
marine area - see section 424(2) of the Act and conpare that
with section 424(3). Then, too, section 7A of the Harbours Act
1950 as inserted by the Resource Managenent Act 1991 - see the
Ei ghth Schedule - provides that the Region can make byl aws, but
need not do so.

Having regard to the foregoing, M MIligan submtted that

there is an ineradicable overlap of powers. |f the area
covered by the bylaws is within the coastal marine area, the
Gty still has byl aw naki ng powers under the Local Governnent

Act 1974 because for the purposes of that Act that area is
within its territorial district. At the sane tine, the Region
has the responsibility for enforcing the existing byl aws under
the Harbours Act 1950 until 30 Septenber 1993. The Region al so
has its own byl aw maki ng powers by virtue of section 7A of the
Har bours Act 1950. If the area covered by the existing byl aws
is outside the coastal narine area, then the above situation
remains, except that the Cty would enforce the existing byl aws
until they expire on 30 Septenber 1993.
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Wth regard to the Wi makariri/Brookl ands Lagoon area, in this
case there was a harbour board and the Wainmakariri District
Council is its successor

|f the area covered by the existing bylaws is within the
coastal marine area, those bylaws woul d be adm nistered by the
Wai makariri District Council until they expire on 30 Septenber
1993. Both that council and the Gty have within the parts of
this "area that are within their respective territorial
districts, bylaw making powers under the Local Governnent Act
1974. The Region has no byl aw nmaking powers. This situation
does not change if the area covered by the existing bylaws is
outside the coastal mnarine area.

M MIligan concluded by observing that there is no situation
in which one single adm nistrative body has all the powers;

that is to say, the powers under the Resource Managenent Act
1991; the power to adm nister existing bylaws; and the power to
make bylaws for the future.

Part VIl1 of the Act provides a system of coastal tendering in
specified parts of a coastal marine area, and this, together
with the bylaws and rul e-nmaki ng probl ens just discussed,
provide good illustrations as to why it is inportant that a
coastal marine area be properly defined.

We cone now to the Tribunal's declaratory powers. These are
set out in Part Xl of the Act, and nore specifically, in
sections 309-313 (inclusive). W have already referred to
section 310(e), which provides that the Tribunal may declare
“the point at which the |andward boundary of the coastal narine
area crosses any river". Section 311 sets out the procedures
for applying to the Tribunal for a declaration, and we have
already referred to section 311(3). Section 313 provides that
the Tribunal may make the declaration sought by an application
with or without nodification or any other declaration it
onsiders necessary. |t may also decline to nmake a declaration
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During the hearing it occurred to us that in these proceedi ngs
we are not really being asked to make a declaration at all,
even though section 310(e) authorises this. Under the general
| aw, the nmaking of a declaration by a judicial body is always
discretionary, and indeed section 313 of the Act tends to
confirmthis. However, in this case there is no residual
discretion. The Tribunal nust make decl arations, otherw se
there will be at least two gaps in the | andward boundary of the
rel evant coastal nmarine area. Therefore, while the end result
of these applications will be declarations, the Tribunal is
really being called upon to resolve, by way of judicial

determ nation, disputes that have arisen between three

adm ni strators who have been unable to reach agreenent.

Finally, in this part of our decision we refer again to the
definition of “nmouth” in section 2 of the Act, and note that in
determ ning these disputes, the Tribunal is enpowered to
declare "the mouth of a river". At first sight, this seens to
be inconsistent with the Tribunal's declaratory power in
section 310(e). However, this apparent inconsistency is
resolved if it is accepted, as in the end we understood al
parties to accept, that in defining "nouth", Parlianment has
recogni sed that when exercising its declaratory powers under
section 310(e) of the Act it will be necessary for the Tribuna
to establish the nouth of the river in question. Put another
way, it would be inpossible to declare the point at which the

| andwar d boundary of the coastal marine area crosses a river

W t hout determ ning where the nouth of that river is, because
the crossing point is determned by the fornula set out in the
definition of coastal nmarine area, and that formula
specifically refers to the nouth

SUMMARY CF THE EVI DENCE

Before setting out our summary of the relevant evidence
tendered by each of the parties, we want to nmake it clear that
we have been deliberately selective. This is because
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essentially, these proceedings are concerned with the nmeaning
of words, and although there are issues about which of the
opi nions of sone of the expert witnesses should be preferred,
there is little by way of factual dispute calling for
resolution by the Tribunal. Nevertheless, we have carefully
considered all the material put before us, including the
various aerial photographs and the plans and maps, and of
course, as we said earlier, we have had the advantage of two
extensive inspections in the conpany of the parties.

The Gty's Evidence

M J G Dryden, to whomwe referred earlier, outlined what he
saw as the main practical effect of areas being either within
or without the coastal marine area. He referred particularly
to planning and resource issues relating to the estuaries -

i ncl udi ng the Brookl ands Lagoon - and said that these included
the protection of ecological values; the protection of scenic
val ues; the functional aspects relating to drainage; the

rel ati onshi ps between recreational activities on the water;
access to and fromand around the estuaries; erosion and
nmovenent of banks and edges; water quality and quantity; the
setting of the estuaries and buffers with other urban
activities; and tourist potential.

In his view, consideration of these issues establishes quite
clearly the close relationship which many of them have with the
land that adjoins the estuaries. He went on to say that the

cl ose ecol ogical relationship between an estuary and the
adjoining land is enphasi sed by the fact that around the

Br ookl ands Lagoon several adjoining reserves are covered in
part by water

The City then called M L J Reilly, who is its Legal Surveyor
(design). He gave evi dence about the difficulties, as he saw
springs.
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But in the end, as we later established with other surveyors,
in reality there is little, if any, difficulty with this matter.

The Cty then called M K WBlue, who is also a Registered
Surveyor enployed by it. H's evidence was concerned with the
practical determnation of the line of nmean high water

springs. He referred to both the Estuary and the \Wai makariri
River mouth, and illustrated two different approaches to
determning the nmouth of a river. The first was to select the
river nouth at a position roughly equivalent to a prolongation
of the line of permanent vegetation along the coast; and the
second was to take the mouth as being the narrowest part of the
river in the general vicinity of where its nmouth is thought to
be. These were illustrated on plans prepared by him As were
his determ nations of the |andward boundary of the coastal
marine area.

In the case of the Estuary, M Blue took the mouth of the Avon
and Heat hcote R vers to be just inland of Shag Rock and
applying the formula set out in the definition of coastal
marine area, he then determ ned the | andward boundary to be a
| i ne across Moncks Bay.

In the case of the Waimakariri, taking the nouth of that river
to be at the prolongation of the Iine of permanent vegetation
along the coast, M Blue established the |andward boundary of
the coastal narine area at a point one kilonetre upstream from
that nouth. He went on to say that in his viewthe Styx River
which runs into the Brooklands Lagoon, and a small stream on
the northern side of the Wainmakariri R ver sonetines called

Sal twater Creek, can both be regarded as rivers. Consequently,
the formula should be applied to them as well

The other witness called by the Gty was Dr J A Robb. He is a
Bi ol ogi st and Environmental Scientist enployed by the Gty's
Drainage Unit, and gave evidence about salinity values in the
Estuary. On 11 March 1992 he supervised the collection of

er sanples fromthree sites around the Estuary, at South
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Brighton Bridge, Ferrynead Bridge, and Shag Rock. The sanpl es
were then tested in the [aboratory for conductivity. The
results showed that at South Brighton Bridge the seawater

val ues of the water collected varied between 4.1% and 54. 7%

At Ferrynead Bridge, the seawater values varied between 39.2%
and 81.6% and at Shag Rock they varied between 81. 8% and

93. 4%

Wth regard to this last set of results, Dr Robb expressed the
view that these closely approximate the value likely to be
obt ai ned from sanpl es taken some di stance out fromthe coast
because of the influence of Canterbury rivers and the effect of
coastal currents. He went on to say that the results just
referred to, which were a summary of three series of results
that he set out in a table attached to his evidence, were much
as he would have expected. They showed that in or near the
nmout hs of rivers there can be considerable variation in
salinity, depending on tidal influences and upon the vol une of
riverine flow at any particular tine.

Later in his evidence, Dr Robb said that in the course of his
enpl oyment he had particular involvement with the Heathcote and
Avon Rivers and was aware of such things as the extent of
saline influence in these rivers. In the Avon River it is
possi bl e to detect an appreciable saline influence as far
upstream as the Avondal e Bridge, which is at the | ower end of
Kerrs Reach. Al so, novenent in water |evels brought about by
the rise and fall of the tide can be identified further
upstream than Fitzgerald Avenue.

In the case of the Heathcote River appreciable salinity can be
detected wel|l above the OQpawa Road Bridge, and as far as
Arnstrong Avenue, which is further upstreamthan Ainsley
Terrace. Simlarly, rises and falls in this river brought
about by the tide can be detected as far upstreamas St Martins
Road.

Dr Robb was unabl e to nake any comments about the Wi nakariri
i ver because he has not had any particular involvenent with it.
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| n cross-exam nation-by M Robinson, he agreed that water
entering the Estuary noves in two directions, that is to say,
towards the Ferrynmead Bridge and towards the South Brighton
Bridge, and that there is progressive dilution of the

seawat er . For the purposes of the Resource Managenent Act 1991
he was unable to say what is nmeant by fresh water, which it
will be recalled is defined as nmeaning "all water except

coastal water and geothermal water", but he would not agree
that salinity is necessarily a good test for determning where
a river ends and the sea begins.

He was al so asked questions about the presence of flora and
fauna and the conclusions that m ght be drawn from observing
the presence of fresh water-tolerant and saline-tol erant
species, but he was only prepared to say that these could serve
as guidelines to assist in establishing the existence of fresh
water in a river

The Region's Evidence

Earlier we referred to an affidavit by M L R MCallum and at
the hearing, M MCallum expanded on the matters in his
affidavit. He confirned that there is no disagreenent between
the City and the Region as to the |ocation of the mouth of the
Wai makariri River, which, as we have said earlier, both parties
claimis established by a prolongation of the |ine of permanent
vegetation along the coast. Nor is there any disagreenent
between the Cty and the Region about taking a |line upstream
fromthat nouth to establish a | andward boundary of the coastal
marine area upstream of the Brooklands Lagoon. The point at

I ssue between these two parties is howtwo lines at right
angles to the Waimakariri River should be joined and whet her
the Act provides for this to be done in any way other than by
reference to the line of mean high water springs. M MCallum
contended that Brooklands Lagoon is not part of the river, but
Is part of the sea.



17

The other witness called by the Region was Dr R MKirk, who is
Associ ate Professor of Geography at the University of
Canterbury, and a specialist in land-fornms, physical coastal
processes and in coastal managenent. He drew a distinction
bet ween the description of |and-forns and the understandi ng of
t hem necessary for planning and managenent purposes. He told
us that geographers describe |andscape features according to
their-fornms and other distinctive aspects of visual appearance
that give clues as to origin. However land-forns are best
under st ood, defined and managed as the expressions of an
interaction between the processes - that is to say, the forces
of Nature that occur - and the resistance of the differing
Earth naterials acted on by the processes. It is the "outcone
of process" viewthat Dr Kirk applied in preparing and giving
hi s evi dence.

At page 2 of his witten evidence-in-chief, he said:

"Characteristics of rivers and river |land forns that

di stinguish them from other expressions of water in the

| andscape are that the land forns result fromminly

t wo- di mensi onal, channelised flow and they are eroded
and/or built nmore or |ess perpendicular to the contours of
the |and.

In contrast, land forns of |arge water bodies such as

t hose of ocean, |ake and estuary shores are eroded and/or
constructed nmainly by wave action, though currents can
also be locally inmportant. The outcone is that the
resulting land forns are all devel oped nore or |ess
parallel to the contours of the |and.

The "mouth" (or termnation) of a river is, in this view,
the line or area where one of these two major |and formng
regimes gives way to the other and the nouth can take
several different appearances (e.g. straight, curved in
plan, bell-shaped, enclosed by one or nore spits, split
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into nore than once(sic) channel etc.). It is sinple to

I magi ne situations where this change occurs |andward of a
regi onal ocean shore, at the ocean shore, or even seaward
of it (as where deltas are being built into the ocean).
This viewis consistent with the Oxford English Dictionary
definition of an "estuary" as "the wide tidal nmouth of a
river", though it nust be noted that the definition is
deficient in that there are many estuaries where inflow ng
rivers exert little or no control over hydrol ogy,
sedinmentation or land forns. The |ast nentioned situation
Is the case in the Avon-Heathcote Estuary."

Dr Kirk then went on to refer nore specifically to the
Avon- Heat hcote Estuary. He described its geol ogical history
and gave his opinion that it is dom nated by essentially narine
(coastal ) processes, particularly at its inlet between Shag
Rock and South Brighton Spit. He said that the Estuary is
intertidal and he described the tidal cycle and range in detail

At page 5 of his evidence-in-chief, he gave his opinion that it
is not appropriate to regard the inlet, as he had earlier
described it, the processes that occur there, or the nanagenent
of them as being those of a "river nouth". Dom nantly, they
are marine coastal processes occurring in an armof the sea.

He al so gave his opinion that it is not correct to regard the

| and-forns, processes or managenent of the Estuary to the west
of Shag Rock as being akin in any way to the corresponding
aspects of rivers.

Commenting on the approach later to be advocated by the

M nister and his departnental advisers based on distinguishing
bet ween fresh water and saltwater to deci de where the nmouth of
a river should be, Dr Kirk pointed out that adopting this view
results in a situation where the |and-forns, physical

processes, and managenent problens in respect of extreme events
such as flooding are simlar in many respects and cl osely

rel ated both upstream and downstream of the "nouth". That is
because the Mnister's approach |eads to establishing the
nmout hs of the Heathcote River and the Avon River well upstream
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of the Estuary. He went on to point out that both above and
bel ow these "nouths", the flow is essentially channelised,

t wo- di mensi onal, and can breach or over-top the banks in
extreme conditions.

Dr Kirk concluded that the nmouth of the Heathcote R ver is at
or close to the Ferrymead Bridge, and the mouth of the Avon
River is near but downstream of the South Brighton Bridge. In
both cases this is where the river conplex of processes gives
way to a marine conplex of processes that produce coast al

| and-fornms fundanental ly different in character fromthose of
rivers. At or near Shag Rock such changes can be shown not to
occur. This site is dominated by the sea. In Dr Kirk's
opinion, if this siteis a nouth at all, thenit is a mouth for
the sea through which it "inhal es" and "exhal es" every 12.5
hours, and:

"Its "breath' is tainted by some fresh water'".

Referring to the Waimakariri River and Brookl ands Lagoon, Dr
Kirk stated that while the tidal regine there is the sane as at
the Estuary, the fresh water outflow is very much greater. He
expressed the opinion that the nature of the land-formin this
area suggests (our enphasis) that the mouth of the Wi makariri
River occurs at the present ocean coast. He went on to say,
however, and here we quote:

"On the southern side Brooklands Lagoon (which is not a
‘lagoon') forms an estuary which abuts the principal
channel of the Wainmaekariri. Because of |ow freshwater
inflow fromthe Styx and the high proportion of the area
that is dry at lowtide, it is not correct, inny view, to
regard this part of the Waimakariri system as being
"river'. Brooklands Lagoon naintains a free connection
with the open sea via the nmouth of the Wainmakariri R ver
and is never closed by either the river or the sea".
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Again, at page 8 of his evidence-in-chief, Dr Kirk gave his
opi nion that Brooklands Lagoon "is an armof the sea driven
nore by the tides than by the rivers", and again referring to
Br ookl ands Lagoon:

"It has | andforms and processes that are properly regarded
and treated as estuarine (coastal). It happens that this
estuary has its inlet through the southern bank of the

| ower WAi makariri R ver near the coast rather than
directly into the sea."”

Not surprisingly, Dr Kirk was cross-exam ned at sone |ength, by
both M Robinson and by M MIlligan. W wll not go into that
cross-examnation in any detail. It is sufficient to say that
in the end his opinions remained intact, despite his

acknow edgenent that for the purposes of other scientific
disciplines, the nouth of a river may have different neanings
However, if this is the case, those differences present him
with difficulties as a geonorphol ogist, for the reasons he had
given earlier when discussing the Mnister's contentions
regarding the Avon and Heathcote Rivers.

In cross-examnation by M MIlligan, Dr Kirk had put to himthe
meaning of the term "nmouth of a river" that is to be found in
the 1990 edition of the Concise Oxford Dictionary, nanely, "the

place where a river enters the sea". He confirmed that this
accords with the views that he had earlier expressed in his
evi dence-in-chi ef. He agreed too that it follows that both the

Estuary and Brookl ands Lagoon are, on this view, part of the
sea.

The M nister's Evidence

The Mnister called four witnesses. The first was M N T Kerr,
the District Manager/Chief Surveyor in the Department of Survey
and Land Information for the Canterbury District. M Kerr

agai n gave detail ed evidence about the way in which the |ine of
mean high water springs is determined, and referred to guidance
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notes that have been published by the Professional Devel opnent
Commttee of the New Zealand Institute of Surveyors. He told us
that at the present tine there has been no survey of the line
of nean high water springs in respect of the Wainakariri River
or the Heathcote and Avon Rivers, but he would expect that |ine
to be closely proximate to that which had been established by
the Christchurch Drainage Board and accepted for survey
purposes as the line of nean high water mark. He also
confirmed that there would be no difficulty froma surveying
point of viewin defining the Iine of mean high water springs
al ong the banks of a tidal river such as the rivers just
ment i oned.

The next two witnesses called by the Mnister were Dr | D
Marsden, who is a Lecturer in the Zoology Departnent at the
University of Canterbury, and Dr T R Partridge, who is a

Bot ani st with Landcare Research New Zealand Limted, a Crown
research institute at Christchurch. These two w tnesses were
called to support the Mnister's contention that the nouths of
t he Avon and Heathcote Rivers and the Wainaekariri R ver are to
be established by ascertaining the limts of saline-tolerant
flora and fauna in these rivers rather than by the | and-form
met hod espoused by Dr Kirk

Dr Marsden gave detail ed evidence about the invertebrate fauna
to be found in the Estuary and their distribution in the Avon
and Heathcote Rivers. Based on work done by J A Knox and A R
Kilner in 1973 she told us that ecologically the Estuary can be
divided into three intertidal zones. These are described as

"(1) a seaward zone from Monks (sic) Bay to the
outl et channel of the Estuary, between the end
of the Spit and Shag Rock

(i) the main part of the Estuary extending to the
Ferrymead and Bridge Street Bridges;
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(i) and the zone extending up the Avon and Heat hcote
Rivers. For the Avon, this intertidal zone
extended up to the Wainoni Road Bridge and, at
that tine, for the Heathcote River, up to the
Radl ey Street Bridge."

In respect of this last zone, the situation has changed because
of the Wbol ston Cut, which was constructed in 1986 downstream
fromthe Radley Street Bridge over the Heathcote River. This
cut, or artificial diversion of part of the Heathcote R ver,
resulted in a significant change in the effects of salt water
in the lower reaches of this river. However today those
effects, according to Dr Marsden and to Dr Partridge, can be
observed as far up the R ver as the Opawa Rail Bridge.

It is appropriate to add here that we understand from what was
said at the hearing that this cut, which was intended to
dimnish the effects of salt water in the Heathcote River, has
not proved to be successful froman engineering point of view -
the river continues to flow along its original course, despite
the cut - and it is proposed to remedy this by constructing a
barrage at the downstreamend of the cut at sonme tine in the
near future. Apparently, the necessary consents and/or permts
have been obtai ned under the Resource Managenent Act 1991 and
these are not subject to appeal

Wth these proposed changes to the Wol ston Cut, Dr Marsden
said that the zone of estuarine penetration is likely to nove
downstream closer to the pre-cut transition zones.

Turning to the Wainmakariri R ver, Dr Marsden said that this
river, the Kaiapoi River, and the Styx River all contribute to
the estuarine systemthat also includes Brooklands Lagoon. The
marine influence extends into the Waimakariri River, with

mari ne species being collected on the west side of the entrance
to the Brooklands Lagoon. Marine fauna is still evident on
both sides of the Wainmakariri R ver, close to Ferry Road, which
Is inmmediately upstream of the Kaiapoi oxidation ponds on the
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northern side of the river. From a zool ogist's perspective,

t he boundary of the coastal area could be determ ned as being
close to the confluence of the Kaiapoi R ver and the

Vi makariri River.

Dr Marsden was cross-examned by M MIligan, but not by
M Venning; and again we can record, as we did with Dr Kirk
that her opinions renmained intact.

Dr Partridge has worked extensively on the vegetation of
estuaries. H's evidence denonstrated where the changes from
saline-tolerant plants to fresh water-tol erant plants occur in
t he Heathcote and Avon Rivers and in the Waimakariri River. He
said that along nost of the coastline of New Zeal and the |ine
of nean high water springs marks a very distinct vegetation
change. This is especially so in estuaries, as it is the point
of transition fromthe intertidal vegetation known as salt
marsh to the nore typical land plants. Because this is such a
significant boundary, it is his opinion that it is ecologically
sensible to include within the coastal marine area the
estuarine and river banks up to the point of nmean high water
springs. Salt marsh is a distinct vegetation that occurs
between md-tide and nmean high water springs. The plants that
grow there are adapted to flooding by water and are tolerant to
the salt that this brings. There is only a small nunber of
plants capable of living in this environment and sone are nore
tol erant than others.

Above nean high water springs salt marsh plants may occur, but
they are joined by typical |and plants that are absent fromthe
tidal zones. In the conbined Avon-Heat hcote estuary the |ine
of nean high water springs is clearly defined, despite the
fragmented nature of the salt marsh vegetation

In both the Avon and Heat hcote Rivers, however, there is a
probl em because there are only snall areas of appropriate
vegetation. These are steep-sided rivers with banks that are
anaged in such a way that establishnent in the tidal zone is
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mnimsed. Dr Partridge said that there are, however, areas
with small platforns or | ow banks where the plants of salt
mar shes can establish.

In the case of the Avon River, the vegetation of the |ower
reaches above the narrow opening at the South Brighton Bridge
is no different fromthat of the Estuary proper. |Indeed, sone
of the nost extensive areas of salt marsh occur there. The
changes in zonation occur further upstream At the Cockayne
Reserve there are still large areas of upper salt marsh, and
t hese species continue along the banks a short distance
upstream  Above the Bower Bridge at Wainoni Road, there are
few remai ning, and consequently, in the opinion of this
witness, this bridge marks the approxi mate ecol ogical

equi val ent of nean high water springs.

In the case of the Heathcote River, the vegetation of the |ower
reaches above the opening at Ferrynead Bridge is again no
different fromthat in the Estuary proper, and there are |arge
areas of mud flats and salt marsh upstream

Dr Partridge also referred to the conplication caused by the
construction of the Wolston Cut, but he went on to say that he
has recorded a | arge nunber of salt marsh species in the

Heat hcote River up as far as the Opawa Rail Bridge. However
recent bank col |l apses along this part of the river have caused
nost to disappear. Again, in his opinion, the ecologica

equi val ent to nean high water springs occurs at approximately
this bridge. If the Wolston Cut is nodified, as earlier

di scussed, it is expected that this will cause a return of the
ecol ogi cal equival ent of nean high water springs at about the
position of the proposed barrage, which of course is
significantly further downstreamthan the Qpawa Rail Bridge.

Wth regard to the Waimakariri Rver, there is a simlar
probl em about definition. Salt nmarsh vegetati on occurs
throughout the Brooklands Lagoon and it is onlyadjacent to
Spencer Park that there are signs of estuarine species being
joined by fresh water plants. This nmeans that ecologically
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Br ookl ands Lagoon falls within the coastal nmarine zone. Salt
mar sh vegetation proceeds up the Styx River as far as the tidal
gates. Beyond this point, there is a sudden change to fresh
wat er species. This has been caused by the construction of the
gates. \Were it not for these, estuarine vegetation would have
extended further upstream There is also extensive salt nmarsh
vegetation on the true right bank of the Wi nakariri River.
However, this gives way quite rapidly to fresh water plants
before the confluence with the Kaiapoi River. The ecol ogica
equi val ent of nean high water springs is therefore slightly
downstream of where those two rivers join.

Dr Partridge was al so cross-examned by M MIlligan, but not by
M Venning, and acknow edged that his evidence led to the
conclusion that froma botanical point of viewthe nouth of the
Heat hcote River is presently at or about the Opawa Rai

Bridge. Fromthe sane point of view, the mouth of the Avon
River is at or about Bower Bridge, and the nouth of the

Wai mekariri River is slightly downstream from the confluence of
that river with the Kaiapoi Rver. He agreed, too, that nean
hi gh water springs is not necessarily coincident with tidal
influences, and that tidal influences renain |onger than saline
i nfl uences.

By and | arge, we can make the same observation about the
cross-examnation of Dr Partridge that we nmade about the
cross-exam nation of Dr Marsden and Dr Kirk

The final witness called by the Mnister was M P D Pal ner, who
is the Senior Conservation Oficer (Statutory and Managenent

Pl anning) in the Departnent of Conservation for the Canterbury
Conservancy. M Palnmer is a Registered Surveyor and has a post
graduate diploma in Natural Resources. He produced a series of
phot ographs illustrating various features of the Avon and

Heat hcote Rivers and the Estuary. These had been taken from
the South Brighton Bridge and the Ferrynmead Bridge. He also
produced sone photographs showing tidal flats west of the

. Ferrynead Bridge and an area of |and further east along the
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M Pal mer described these photographs in detail and we were
able to see all these views in the course of our inspection.

The Christchurch Estuary Associ ation's Evi dence

The Association called evidence fromone witness, M R A
Harris, who is a Resource Management Consultant. M Harris has
had 20 years' working experience in ornanmental horticulture,
with a focus on native plantings and ecology. H's fornal
qualifications are an apprenticeship and trade diploma in
horticulture, and between 1984 and 1990 he returned to

uni versity, gaining degrees fromthe Universities of Canterbury
and Lincoln in Social H story and Resource Mangenent, the
latter having a focus on land classification

M Harris gave detail ed evidence about the Estuary and about
the way in which he considered it should be nanaged in the
future. This evidence was given to support that part of the
Mnister's case, which is also the Association's case, that in
determ ning the | andward boundary of the coastal marine area,
regard should be had to Part Il of the Act, and in particular,
to section 5, which sets out the purpose of sustainable
managemnent .

EACH PARTY' S CASE

In this part of our decision, we will outline the case
presented by each party, giving first the general approach
taken, and then the application of that approach to the Avon
and Heathcote Rivers and to the Waimakariri River. W wll
al so summarise the criticisns that were offered to each of

t hese approaches.
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The City's General Approach

It was the City's case that the mouth of a river is the place
where the waters of a river systemneet the sea; so that there
can be a nunber of rivers entering the sea through a single
mout h.

M MIlligan submtted that generally the legislative intent is
that the boundary of a coastal marine area should follow the
line of the coast and it is to be presunmed that the |egislature
had in mnd an adm nistrative boundary that is conveniently
ascertai nable so that people can tell without difficulty which
set of rules governs their activities.

M MIlligan further submtted that there is no magic in nanes,
so that what sonething is called (for exanple on maps or in

| ocal parlance) does not determne what it is for the purposes
of the Act. He contended that when the Act speaks of the nouth
of ariver it is not to be understood as referring to a place
where a body of water that is called a river enters the sea,
but the place where the water of a single river system neets
the sea. The matter at issue, so he argued, is "the
establ i shnent of an adm nistrative boundary across a river and
not across any particular river". This is to be done by
identifying the nouth of the river systemof which a river
forms part.

For the purpose of defining the |andward boundary of the
coastal marine area, M MIligan submtted the mouth of a river
is to be understood as represented by a line at right angles to
the main water flow, the relevant distance upstream should be
neasured along the line of water flow, and once the boundary
l'ine has been constructed across the river its ends must join
the line of nean high water springs.
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M MIlligan went on to contend that the nmouth of a river nust
be at sone place where there is fresh water, a termthat

excl udes coastal water. The Estuary and the Brookl ands Lagoon
are not part of the sea because the water in them has not been
taken fromthe sea, and is not coastal water regardless of its
saline content; and is therefore fresh water with the
consequence that both are part of river systens that extend to
the sea with their nouths being where they neet the sea.

Because "the nouth of the river" is a single, nom nal phrase
for a separate concept it is not reducible to its conponent
parts and it is not appropriate to apply the defined neaning of
“river" in section 2 of the Act.

The Reqgi on's CGeneral Approach

This was in tw steps. First it was submtted that where the
l'ine of nean high water springs crosses a river, the |andward
boundary of the coastal marine area at that point is a point
upstream of the nouth of a river with the consequence that the
first question to ask is whether the line of nmean high water
springs crosses a river. A river can include seawater that is
not coastal water, so that a flow of water in a channel (before
it reaches an estuary, fiord, inlet, harbour or enbaynent) may
have a m xture of seawater and still be river water.

The second step is to ask the question: Were is the nmouth of
the river? Because there is no definition of the term"nouth
of the river" in the Act, it should be given its natural and
ordinary neaning. The dictionary neaning of "nmouth" in
relation to a river, is the outfall of the river and in the
context of the Act, this neans the point where an ot herw se
encl osed flow opens and gives way to other features.

M Venning submtted that this is consistent with the
geonor phol ogi st's understanding that a river mouth is the line
or area where one of the major land-formng reginmes (riverine
coastal) gives way to the other. As estuaries are
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essentially coastal bodies of water, and as the Act recognises
themas part of the coastal water system the nmouth of a river
is to be found where it enters an estuary.

The Mnister's General Approach

For the Mnister, M Robinson submtted that the Act indicates
a clear preference for a surveyable line and that it is
appropriate to test the | andward boundary of the coastal marine
area by its relevance to the natters that the Act seeks to
promote, as set out in Part Il. M Robinson also submtted
that in the definition of the term"coastal narine area" in
section 2 of the Act, the phrase "where that line crosses a
river" refers to a "statutory river, and not to what night
ordinarily be described as a river. He argued that a flow of
wat er ceases to be a statutory river at the point where it
substantially mngles with seawater and ceases to be fresh
water, and that the nouth of a river is the point where that
change occurs.

M Robi nson accepted that as a matter of hydrol ogy, this point
wi || vary considerably according to river flows and tidal

| evel s, but he contended that the point is defined with an
acceptabl e degree of clarity and certainty where the
saline-tolerant flora and fauna yield to those intol erant of
saline influence.

M Robi nson went on to submit that because the |ine of nean
hi gh water springs is the |andward boundary of the coastal
marine area except where that line crosses the river, the first
inquiry must be: \Were does the |line of nean high water
springs cross the river? Because the definition of "river" is
excl usive, being introduced with the preposition "neans", it is
not permssible to look to ordinary or dictionary nmeanings of
that word, unless no sense can be made of the statutory

| anguage as it stands. Two characteristics are necessary for a
river as that word is defined in the Act. The body of water
ust be flowing and it nust be fresh water.
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Fresh water is relevantly defined to nean "all water except
coastal water"; and coastal water neans "seawater within the
outer limts of the territorial sea and includes - (a) Seawater
with a substantial fresh water conponent...". Consequently, to
determ ne whether the threshold question has arisen, it was

M Robi nson's submission that it is necessary that the body of
water is both flowing and is water that is neither seawater nor
seawater with a substantial fresh water conmponent or put
positively, it is at least water with only an insubstanti al
seawat er conponent.

M Robi nson went on to submt that although the Act does not
spell out the relationship between the quest for the place at
which the line of nean high water springs crosses a river and
the location of the river nmouth, there is a clear inference
that there is to be a close relationship. The line is to cross
ariver, and it is the nouth of that river that is to provide
the basis for calculating the actual boundary. Therefore, the
mouth of the "statutory” river - that is to say, the body of
flowing, fresh water - is where that flow of substantially
fresh water becones so mxed wth seawater as to cease to be
fresh water. The coastal ecology extends up rivers and to
interpret the Act in the way just described gives due weight to
t he purpose in section 5(2)(b) and the provisions of section
6(a) , (c) and (d) and of section 7(d) and (g) by which the
ecology is to be safeguarded, recognised and provided for, and
given particular regard.

In addition, M Robinson pointed out that section 12 of the Act
provi des for the protection of the foreshore and section 13
provi des for the protection of river beds, but foreshore is
defined so as not to include any area that is not part of the
coastal marine area, and therefore section 12 provides
protection for precisely the areas with which the Tribunal is
concerned, provided they formpart of the coastal narine area.
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He went on to say that it is the Mnister's case that |and-form
is not the test, but rather what happens on the land or the

wat ers covering it, because the Act |ays enphasis on the line
of mean high water springs and the presence of fresh water or
coastal water rather than on land-form The coasta

environnent, wetlands, rivers and their margins are all worthy
of recognition.

Finally, M Robinson submtted that because the Act

contenpl ates that the relevant authorities may agree about the
| ocation of a river nouth, acting of course within the bounds
of reasonabl e and sensible adm nistrative deci sion-naki ng, by
inplication at least, the Tribunal is enpowered to adopt a
simlar approach.

The Christchurch Estuary Associ ation's General Approach

This association submtted that the coastal narine area
boundary should be where the coastal marine and estuarine
attributes intersect with the fresh water river system

This submnission was based on three grounds: first that
Parlianment has given only coastal issues a separate, distinct
and mandatory policy and planning process and intends the
establ i shnent of coastal marine areas to result in the
protection of sustainable managenent of the features that
delineate and nake up the attributes of the coast. Secondly,
it would better facilitate the managenent purposes of the Act
if the landward boundary of the coastal marine area is defined
where a coastal marine and estuarine environnent becones a
clearly fresh-water riverine environment. Salinity is the
underlying and unique difference and is the essential indicator
of a coastal marine environnent. Thirdly, it would be
difficult to pronote the sustainabl e managenment of an area if
due recognition is not given to the position, shape and
influence of such key factors as the extent of tidal and saline
JeMfluence, or to the biological, chemcal or physical

\\'caters that define the extent of those influences.
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As we said earlier, the Association supported the Mnister's
case in respect of both the Avon and Heathcote Rivers, but did
not seek to be heard in respect of the Wainakariri River, in
which, of course, it has no particular interest.

W turn now to each party's application of these general

approaches to the two applications that are the subject of
t hese proceedi ngs.

The Avon and Heat hcote Rivers

It was the Gty's case that the Avon and Heat hcote R vers share
a joint nouth at the |andward side of Shag Rock and that the
boundary of the coastal marine area is at Mncks Bay.

It was the Region's case that the Avon and Heat hcote Rivers
have separate nouths where those rivers enter their conbined
estuary, that is to say, where the dom nant process is that of
the sea rather than the rivers. In the case of the Avon River
this was said to be at the South Brighton Bridge, and in the
case of the Heathcote River, at the Ferrymead Bridge.

It was the Mnister's case that the nouth of the Avon River is
to be regarded as being half way al ong the Cockayne Reserve and
the nmouth of the Heathcote River is to be found at or about the
Qpawa Rail Bridge. Fromthis, the Mnister submtted that the
| andwar d boundary of the coastal marine area where it crosses
the Avon River should be determ ned as being 10 netres
downstream from the seaward side of the Bower Bridge and the

| andwar d boundary of the coastal marine area where it crosses

t he Heat hcote River should be determ ned as being 10 netres
downstream from the seaward side of the Opawa Road Bri dge.
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The Wai makariri R ver

It was the City's case that the Waimakariri River, the Styx

R ver and the Kaiapoi R ver share a joint nouth, and that the
mouth of the Waimakariri River systemis the place where the
river neets the sea, which is established by extending the line
of the seaward edge of the coastal vegetation across the

river. The Gty contended that the |andward boundary of the
coastal marine area is then to be ascertained by neasuring from
the nmouth a distance upstreamin both the main stem of the

Wai makariri River and in the Styx River that is equivalent to
five times the width of the river mouth as earlier described.
The result would be that the major part of the estuary called

t he Brookl ands Lagoon woul d be outside the coastal narine area.

The Region agreed with the City as to the nouth of the

Wai makariri system but disagreed with regard to the |andward
boundary of the coastal marine area. It contended that to
establish this it is necessary to neasure upstream along the
main stemof the Wainakariri River only and not into the Styx
River as well. The result would be that all of the estuary
cal |l ed the Brookl ands Lagoon would be in the coastal narine
area, because the line of mean high water springs follows
around its edge before it crosses a river.

It was the Mnister's case that the nouth of the \Wai makariri

Ri ver should be found to be adjacent to Ferry Road, inmmediately
to the west of the oxidation ponds. Fromthis the Mnister
contended that the |andward boundary of the coastal narine area
shoul d be determ ned as being at the confluence of the

Wai mekariri River and the Kaiapoi River to the intent that the
whol e of the Brooklands Lagoon, the Styx River as far as the
tide gates at Kaianga Road, Saltwater Creek as far as the tide
gates at Beach Road, and an unnaned creek lying to the south of
t he oxidation ponds, should each, to sone extent, be within the
sQastal marine area.
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Criticisnms of Each Party's Approach

The City's Approach

M Robi nson contended that for the greater part of the tida
flow the waters of the Estuary have been shown to have in
excess of 50% salinity. Fromthis, we understood himto be
further contending that the Gty could not realistically regard,
the Estuary as part of a river system

So far as the Wainakariri River is concerned, he submtted that
the City's position would involve a division of the Brookl ands
Lagoon, in circunmstances where that |agoon justifies being
treated as a single entity.

For the Region, M Venning contended that there are two
principal difficulties with the Gty's approach. First, that
in respect of the Avon and Heathcote Rivers, applying a single
mouth to the two rivers does not accord with the ordinary
natural neaning of the word "mouth". Secondly, the position at
or near Shag Rock which the City naintains is the nouth of the
Avon and the Heathcote Rivers is dom nated by the tide, and the
influence of the rivers is nmnimal. He submtted that if
anything, this locality is the nouth of the Estuary and not the
mouth of the rivers. He too, referred to the Gty's evidence
about salinity val ues.

The Christchurch Estuary Association contended that the Cty's
posi tion does not give due recognition to the extent of tidal
and saline influences and the specialised |ife forns adapted to
live in the harsh conditions of changing salinity and periods
of exposure, and thus avoids satisfying the main purpose of the
Act, which is to pronote the sustainable managenent of natura
and physi cal resources.

The Association maintained that the Cty's position confuses
open estuary with a fresh water channelled river system does
not answer ecol ogi cal questions; does not adequately

di stinguish or apply criteria for deciding what is a nmarine
oastal attribute and what is not; and does not recognise that
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the line of mean high water springs crosses the rivers at
points that are sone kilonetres inland from Shag Rock and from
the Estuary.

In response to these criticisms, M MIlligan submtted that for
water to be coastal water it nust be seawater, that is to say,
it must be inthe sea; and if it is, it does not cease to be
seawater, nerely because its saline content is low He
submtted that that part of the definition of coastal water
after the word "includes" clarifies but does not extend the
meaning of the term and fresh water nust be understood in a
sense that is different fromthe statutory definition

otherwise circularity results in that coastal water nay nean
seawater plus fresh water, but fresh water is water that is not
coastal water

He went on to say that the question is one of statutory
construction on which ecol ogical relationships of salinity,
vegetation, recreational capacity, bird life, and benthic fauna
do not bear, but if those matters are relevant, then it is
impracticable for the Estuary and the Brookl ands Lagoon to be
adm ni stered for activity control purposes by a different body
fromthat which adm nisters the surrounding areas and with
which, in activity control terns, it is intimately connected.

Finally, M MIlligan submtted that the definition of "coasta
marine area" does not inply that the mouth of a river is at or
about the place where there is fresh water. The word "where"
and the reference to "that point" are to be understood in the
sense of "in that case", not in the sense of "at the place
that". Once it is established that the |Iine of nmean high water
springs crosses a river, the fornula takes over, so

determ nation of the position of the mouth is independent of
the determination of the extent of saline influence. There is
no statutory basis for selecting biological indicators for
deternmning the position of the nmouth of a river. Nor are they
loigical basis for delineating which public authorities are to
trol surface activities
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The Regi on's Approach

Again, on the Mnister's behalf, M Robinson observed that the
Region's position is based on | and-formdistinguishing what is
coastal from what is riverine, and contended that the Act does
not invite this basis for distinction. Rather, it lays
enphasis on the line of nean high water springs and the
presence of fresh water or coastal water

The Christchurch Estuary Associati on acknow edged through its
representative M C Horn, that the Region's approach recognises
the distinction between a specialised coastal marine estuary
and a conbined river systemand has nerit in terns of

satisfying recreational distinctions.

For the Gty M MIIligan observed that the Region's approach
seened to have nore to do with what the predom nant river is
called, an approach which he had al ready submtted was

I ncorrect. He went on to submt that if the Region's approach
is accepted it follows that the Estuary, Brooklands Lagoon and
the |ower Wimakariri nust be seen as parts of the sea.

The M nister's Approach

For the Region, M Venning identified five difficulties with
the Mnister's approach. These were, first, that downstream of
the positions nomnated by the Mnister as being the nouths of

t he Heat hcote and Avon Rivers, the |and-forns, physical
processes, and managenent problens in respect of events such as
flooding are identical to those upstream of those positions and
apart from the biological distinction, there is no good ground
for making the distinctions at those positions.

Secondly, adopting the Mnister's and his Departnent’'s views,
any major work such as the Wolston Cut would affect the extent
of saline influence, and could lead to re-definition of the
raver mouth.



37

Thirdly, the Mnister's and his Departnent's approach coul d
lead to uncertainty in definition in changeabl e reaches of
rivers. The sites proposed are not visibly river nouths in any
ordinary sense of the word, and are dom nated by flows that
have essentially river qualities.

Fourthly, the basis of establishing a mouth is unclear and does
not follow the ordinary neaning of the word.

Fifthly, because of the second part of the definition of
"foreshore”, the fact that part of the bed of a river is
covered and uncovered by the flow and ebb of the tide at nean
spring tides does not necessarily nmean that it is in the
coastal marine area.

For the Gty, M MIIligan observed that whether ecol ogica
systens are preserved does not depend on which authority has
charge, because the various provisions of the Act apply,
whoever has control. He submtted that the Mnister's case is
difficult to understand. This is because in each case the
nmout h indicated by biological indicators is upstream of the

pl ace where the Mnister contends the boundary of the coasta
marine area should be. W note here that as it turned out, we
do not think this was in fact the Mnister's case.

M Robi nson responded to these criticisnms by reiterating that
the Act places enphasis on the coastal marine area by creating
special controls; that all seawater in the context being
considered is going to be coastal water; and that the
questions: Wiat is a river? and Wiat is an estuary? are
questions of fact and degree. It is possible to use the word
"point" in the sense of a place; that there is a sense of the
word "taken" which is less active in which water in an estuary
may be said to have been taken fromthe sea; that one nust
apply the word "river"” in the definition of "coastal marine
area" in its defined sense, so that it has the same neaning in
both places; and that it is not salinity as such, but it's
effect on the particular ecosystemthat is inportant. The
oastal marine area is not defined to protect salinity, but to
rotect the consequences of salinity.
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THE TRI BUNAL' S APPROACH FORMULATED AND APPLI ED

It will be evident that the crux of the conflict between the
parties is the differences anmong them about the correct basis
for finding the nouth of a river.

There is no definition in the Act of the term"the nouth of a

river". In the ordinary sense of |anguage, as the Concise
Oxford Dictionary tells us, it is "the place where a river
enters the sea". However, this neaning of the term while no

doubt adequate for nost purposes, IS not entirely adequate for
present purposes. This is because the Act requires the nmouth
to be at a definite place, in order that the fornula provided
in the definition of "coastal narine area” can then be applied
to determine the position of the landward boundary. W add
here that we accept M MIligan's subm ssion that in the
definition of the term"coastal marine area" the word "where"
and the reference to "that point" are to be understood, in the
sense of "in the case that", rather than in the sense of "at
the place that". It is to be noticed that in the definition
the word "except" is followed immediately by the word "that".

Then, too, if the entry of the river water into the sea were to
be found where the change fromfresh water to sea water occurs,
there again would be no definite line in the mxing zone.
Further, the place of the mouth of any river will vary with
time according to the interaction of the fluctuating river
flows and the tides of the sea, and sonetines it wll be

i nfluenced, too, by wind and wave action

On this fundanental point, there were two nain issues between
the parties. The first was whether the estuaries in this case
that is to say the Estuary and the Brookl ands Lagoon, are to be
regarded as parts of the coastal system as contended for by
the Region, or as parts of river systens, as contended for by
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The second was whether the relevant feature to be taken as the
indicator of the nmouth of a river is land-form again as
contended for by the Region, or the limt of saline-tolerant

flora and fauna, as contended for by the Mnister.

W propose now to consider these two issues.

Are the Estuaries Part of the Coastal Systenf?

W have concluded that the two estuaries in this case are parts
of the coastal system There are five reasons for this
concl usi on.

First, we find fromthe evidence of M Reilly and Dr Kirk that
each is mainly foreshore in that it is covered and uncovered by
the flow and ebb of the tide at mean spring tides

Secondly, we find fromthe evidence of Dr Robb and Dr Kirk that
in respect of the Estuary, and we infer fromtheir evidence in
respect of Brooklands Lagoon, the water of each is
substantially seawater, even though at tinmes and in places it
is mxed to varying degrees with fresh water

Thirdly, as the evidence of Dr Kirk showed, the |and-fornms of
t he subject estuaries below the South Brighton Bridge and the
Ferrymead Bridge in the case of the Estuary, and Brookl ands
Lagoon in the case of the Wainakariri, are not characteristic
of riverine action, but are forns that result where riverine
action has given way to coastal action and are dom nated by
essentially marine coastal processes.

Fourthly, as the evidence of Dr Marsden showed, nost of the
fauna of the estuaries are not fresh water biota, but are
saline-tolerant coastal marine species and estuarine species.
Then, as Dr Partridge deposed, intertidal vegetation known as
: t marsh occurs in the Estuary and in Brookl ands Lagoon.
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Fifthly, the Act itself recognises that estuaries are coastal -
see the definition of "coastal water" in section 2(1).

W do not accept M MIligan's subm ssion that the water in
these estuaries, regardless of its saline content, is fresh
wat er and not coastal water. This argunent depended on the
wat er not having been "taken", in the active sense, fromthe
sea. This was a reference to the neaning of "seawater" given
in the Concise Oxford Dictionary. However, dictionary meanings
shoul d not be construed as if they are |egislation, and we can
find no support for the notion that water in an estuary is not
seawat er by reason of it not having been actively taken from

_ the sea but having entered the estuary fromthe sea by tidal
action. In the Act, fresh water is defined so as to exclude
coastal water, and coastal water is defined so as to include
seawater in estuaries.

W consider that the subject estuaries are to be regarded as
parts of the coastal system and not as parts of the river
syst ens.

|s Land-Formor the Limt of Saline-Tolerant Fl ora and Fauna
The Rel evant | ndicator of the Mouth of a River?

As we discussed earlier in this part of our decision, there is
no definition of the term"the nouth of a river", and
dictionary neanings are not entirely adequate. This neans that
what ever neaning we give to that term for present purposes,
will be a derived mneaning.

W have been presented with two alternative means of deriving a
sati sfactory and workabl e meani ng, both of which have been
supported by scientific evidence that commands respect.
However, the selection of one or other alternative does not
depend wholly on the acceptance of one scientific approach and
/'f the rejection of the other. Rather, it depends on applying
on sense when giving neaning to words, testing that
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application in the context of the relevant statutory
provisions, and testing it also in the light of the scientific
evi dence.

Qur earlier finding that the estuaries are part of the coastal
systemis probably sufficient to dispose of the Gty's case in
respect of the Avon and Heathcote R vers. This is because its
argunent in respect of those two rivers depends on an
acceptance of the proposition that the Estuary is part of a
river systemand it will be apparent fromwhat we have al ready
said, that we do not accept that this is so.

In addition, however, we take the viewthat the Gty's approach
with respect to the Avon and Heat hcote Rivers nust be rejected
for two other reasons. First, its own evidence does not

support it, and here we refer particularly to Dr Robb's

evi dence about salinity. Secondly, as Dr Kirk pointed out, if
t he physical land-format or about Shag Rock is the nouth of
anything, it is the nouth of the Estuary.

However, these conclusions are not sufficient to dispose of the
Mnister's approach, which, as we have already said, relies on
an acceptance of the limt of saline-tolerant flora and fauna
as being the relevant indicator of the nouth of a river. It
also relies on the subm ssion nade by M Robinson that for the
purpose of determning the nouth of a river we are bound to
accept that the river is a 'statutory' river, that is to say,
relevantly "a continually or intermttently flow ng body of
fresh water". This subm ssion forns the basis for M

Robi nson' s argunent that the evidence of his scientific

w t nesses, having denonstrated where fresh water ends and
seawater begins in all three rivers, the mouth of each is
thereby identified and established. However, this argunent
overl ooks the fact that the definition of "fresh water" does
not wholly exclude seawater and it al so overl ooks the fact that
section 2 of the Act opens with the words "unl ess the context
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The Mnister's approach also relies on an acceptance of

M Robi nson's proposition that in determning this question and
the ultimate question as to the point where the |andward
boundary of the coastal marine area crosses a river, we should
have regard to the matters in Part |l of the Act. For the
reasons set out in an earlier part of this decision under the
headi ng "The Rel evant Provisions of the Act", we have al ready
rejected that proposition

Neverthel ess, we have felt it necessary to give close attention
to the Mnister's approach, because it has a certain |logic
about it that is superficially appealing. However, in the end
we have been driven to conclude that it would not be sensible
to accept this approach

M Robi nson subnmitted at one stage that the Act contenplates a
close link between nmean high water springs and the | andward
boundary of the coastal nmarine area. However, all the evidence
points to the fact that accepting the Mnister's approach does
not accord with that proposition. In all three cases nean high
wat er springs is some distance fromthe Mnister's |andward
boundary.

Then, perhaps a nore serious objection nust surely be the one
referred to by Dr Kirk. [If the Mnister's approach is adopted,
then the nouths of the Avon and Heathcote Rivers have to be
found at places where both upstream and downstream of those
places, for all practical purposes, no physical distinction can
be made. Qur inspections confirnmed Dr Kirk's opinion in this
regard

Finally, we note that the coastal nmarine area is defined in the
Act as an area of the foreshore and seabed, but there are parts
of the rivers upstream of the South Brighton Bridge and the
Ferrymead Bridge that are not substantially in either class.
They are plainly not seabed, and although strips of varying
widths of the river banks between those bridges and the nouths
zoptended for on behalf of the Mnister are foreshore, in that



43

they are covered and uncovered by the flow and ebb of the tide
at nmean spring tides, they are substantially river and not

f oreshore. Bel ow the South Brighton Bridge and the Ferrynead
Bridge the same does not hold true.

For the foregoing reasons, we reject the Mnister's approach

This |l eaves us with the Region's approach, which, in principle,
we accept and adopt. We found this approach conpelling, and we
found Dr Kirk's evidence in support of it equally conpelling.

W consider that if the ordinary reasonabl e person was asked to
poi nt out the nouth of the Avon River and the nmouth of the

Heat hcote River, he or she would do as Dr Kirk did, and point
to positions at or about the Ferrynead Bridge and a short

di stance downstream from the South Brighton Bridge,

respectively. Again, our inspection assisted us in this regard.

It follows that in our view, land-formis the appropriate
indicator of the mouth of a river. This also accords with the
view we have al ready expressed about the estuaries being

coastal and part of the sea, rather than riverine and therefore
part of river systens.

| n appl yi ng the appoach that we have decided to adopt we have
encountered a small difficulty when it cones to the Wai makariri
River, and we should deal with that now.

The City and the Region have agreed that the nouth of the

Wai makariri River is represented by a line that is a

prol ongation of the line of permanent vegetation along the
coast. This, it will be recalled, was al so an approach applied
by one of the City's witnesses, M Blue, in respect of the Avon
and Heathcote Rivers, so to that extent the Gty has been
consistent, even if, as we have already held, incorrect.
However, this approach does not necessarily accord with the
approach that we have accepted, which is largely the Region's
approach. This is because, as we have already accepted, the
Brooklands Lagoon, Which is upstream of the nouth contended

or, is part of the sea.
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In his evidence, Dr Kirk has attenpted to explain this by
accepting that Brooklands Lagoon maintains a free connection
Wi th the open sea via the nouth of the Wainmakariri R ver
Earlier he had said that in his view

"The nature of the land form suggests (our enphasis) the
nmouth of the Waimakariri River occurs at the present ocean
coast."

At the end of his evidence-in-chief, he said that the Gty's
proposal for Brooklands Lagoon would nean treating it as part
of the larger Waimakariri River when it is not. It has |and
forns and processes that are properly regarded and treated as
estuarine. He concluded by saying:

"It happens that this estuary has its inlet through the
sout hern bank of the | ower Waimakariri River near the
coast rather than directly into the sea.”

Nevert hel ess, again he had earlier said that Brooklands Lagoon
is an armof the sea, "driven nore by the tides than by the
rivers".

Wth respect to Dr Kirk we have found it difficult to accept
the reasoning that |eads to his apparent acceptance that the
mouth of the Waimakariri River occurs at the present ocean
coast. This seens to be inconsistent with his earlier firmand
conpl et el y under st andabl e opinion that the mouth of a river
occurs where its land-formng processes give way to the

| and-form ng processes of the sea.

Appl ying the approach that we have decided to adopt |eads us to
say as a general statenent that the nmouth of the Vi nakariri
River is at or about the | andward side of Brooklands Lagoon.
Everything seaward of that is coastal. This, so it seens to

al so accords with the |land-forms we observed on our

Seaward of that point the river channel is not

us,
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evident. We derive sone support for this fromthe way Dr Kirk
expressed hinself. It seenmed to us that he was not confident
that the riverine land-forns are evident seaward of Brookl ands
Lagoon.

| NTERI M CONCLUSI ONS

For all the foregoing reasons, we have concluded that for the
pur poses of determ ning the | andward boundary of the coastal
marine area in the two cases before us, the nouth of the

Heat hcote River is at or about the Ferrynead Bridge, the nouth
of the Avon River is at or about the South Brighton Bridge, and
the mouth of the Wainmakariri River is at or about a point
represented by the end of its channelised formwestward of

Br ookl ands Lagoon.

W have used the phrase "at or about" because in the case of
the Avon River Dr Kirk actually thought the nmouth was sone 100
to 150 netres downstream fromthe South Brighton Bridge and we
are unable to be nore precise about the other two river nouths
either. However, in this respect we agree with M Robi nson
that absolute precision is not essential

It follows that we are not prepared to nake the declarations
sought by the City. Nor are we prepared to nake the

decl arations sought by the Mnister. However, wth the
exception of the Waimakariri River, we are prepared to make
declarations generally as sought by the Region. Then in the
exerci se of our powers under section 313(b) of the Act, we are
prepared to nake a declaration in respect of the Wi nakariri

Ri ver based on our findings as to its nouth.

To ensure that these declarations will be capable of practical
application, it will be necessary for their wording to be

considered, and we ask the parties to do that. W
too, that it would be at |east desirable if not
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necessary that the declarations be acconpanied by survey plans
delineating in each case the | andward boundary of the coast al
marine area.

W woul d hope that in the |ight of what we have now said the
parties will be able to agree upon the detail and present us
with the appropriate material to enable us to issue a final
decision in respect of each application

However, 1in case agreenent cannot be reached, or in case any
further directions are required, leave is reserved for any
party to apply, and if necessary, to have the hearing resuned
on 21 days' notice.

Cost s

This has been a case where the Tribunal has been asked to break
new ground. It has also been a case where the principal

parties are public authorities. As we indicated at the
conclusion of the hearing, we are grateful to all parties for
their conpetent and conprehensive presentations, and in all the
circunmstances we think it appropriate that each party bears its
own costs.

Consequently, there will be no orders for costs in these

pr oceedi ngs.

DATED at CHRI STCHURCH this £87H day of Augest

R Skel t on
Planning Judge
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