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JUDGMENT OF THE COURT DELIVERED BY COOKE P.

This case concerning Maori fishing claims comes before the Court by

way of appeals and cross-appeals from a judgment of Heron J. delivered on

12 October 1992. The case centres on a Deed dated 23 September 1992 and

executed that night following a hui in the Banquet Hall of the Beehive Building,

being part of the Parliament Buildings in Wellington. The signatories were on the

one hand Maori negotiators and representatives of various iwi and of the New

Zealand Maori Council and of the National Maori Congress; on the other hand the

Minister of Justice and the Minister of Fisheries on behalf of the Crown.
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The Deed had been preceded by extensive nationwide consultation with

iwi after the execution on 27 August 1992 of a Memorandum of Understanding

outlining the proposal which, with some variations, later became embodied in the

Deed itself. The signatories to the Memorandum of Understanding were on the one

hand six Maori negotiators, namely the Hon. Matiu Rata, Sir Graham Latimer,

Robert Te Kotahi Mahuta, Tipene O’Regan, Whatarangi Winiata and Richard

Dargaville; on the other hand the Minister of Justice, the Hon. Douglas Graham.

The Prime Minister, the Right Hon. J.B. Bolger, and the Minister of Fisheries, the

Hon. Douglas Kidd, were also recorded as having been in attendance at the

meetings of 26 and 27 August 1992. The Memorandum and the Deed (without its

Schedules and Annexure) are reproduced in full in the appendix to this judgment.

The present appellants are representatives of iwi or groups of Maori

opposed to the Deed. On 29 September 1992 a proceeding challenging the Deed

was commenced in the High Court in Wellington. Notice was filed of applications

for interim relief by way of injunction or declaration and for other orders. The

Crown responded with an application to strike out the statement of claim. After

some further procedure which need not be detailed, applications for interim relief

and for striking out came before Heron J. on 7, 8 and 9 October 1992. In his

judgment now under appeal the Judge declined both the applications of the plaintiffs

for interim relief and the application of the Crown for striking out. He also

declined applications by the fourth respondents in the present first appeal to be

struck out of the proceedings; but he ordered the joinder of the New Zealand Maori

Council as a defendant to act on behalf of iwi who had already signed the Deed.

The plaintiffs appeal and the defendants cross-appeal.

The speed with which this highly complicated litigation has been dealt

with in both Courts probably needs no underlining. It reflects the national
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importance of the case and the urgency of a decision on the proposal embodied in

the Deed, the Sealord proposal. Despite that urgency the Court had the benefit of

extensive submissions from counsel. The main oral arguments were presented by

Mr Harrison and the Solicitor-General and there were considerable contributions

from other counsel.

Sealord Products Limited, the largest operator in the New Zealand

fishing industry, owns directly or indirectly some 26 per cent of the available quota

issued under Part IIA of the Fisheries Act 1983, a Part enacted in 1986 and

providing for a quota management system for commercial fishing in New Zealand’s

exclusive economic zone. As a result of changes in the shareholding of Sealord’s

parent company, Carter Holt Harvey Limited, the provisions in the Fisheries Act

against foreign control were infringed. In Southern Ocean Trawlers Limited v.

Director-General of Agriculture and Fisheries (C.A. 233/92; judgment

16 September 1992) it was held by this Court that the forfeiture was automatic but

that the Director-General had acted properly in retransferring the quota to Sealord

and waiving any claim of the Crown arising from the forfeiture. As appears from

the judgments then delivered, the Director-General’s decisions and the Southern

Ocean case were in the context of an announced decision by Carter Holt Harvey to

float Sealord as public company, and public knowledge that there were competing

consortia bidding for Sealord, one of them being a proposed joint venture between

Maori interests and Brierley Investments Limited. That case was another to which

this Court gave high priority in the public interest.

The nature of the Sealord proposal is indicated by clause 1 of the

Memorandum of Understanding:
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1. At meetings held at Parliament on 26 and 27 August 1992
of the Crown and Maori (“the Parties”) through their
representatives and agents [a list of those in attendance is
attached as Annex 1] considered a proposal that the Crown
provide Maori with capital to participate in a joint venture
with Brierley Investments Ltd [“BIL”] to purchase Sealord
Products Ltd (”Sealords”). In return Maori will withdraw all
existing litigation [specify: a list of all proceedings is
attached as Annex 2] and support the repeal of all legislative
references to Maori fishing rights and interests including, but
not limited to, repeal of s.88(2) of the Fisheries Act 1983 and
an amendment to the Treaty of Waitangi Act 1975 (the TOW
Act”) to exclude from the Tribunal’s jurisdiction claims
related to commercial fishing.

The present case takes its place in a history. Some of its antecedents

should be stated. New Zealand Maori Council v. Attorney-General [1987]

1 N.Z.L.R. 641, the lands case, came before this Court under s.9 of the

State-Owned Enterprises Act 1986, whereby it is provided that nothing in that Act

shall permit the Crown to act in a manner inconsistent with the principles of the

Treaty of Waitangi. That provision made it incumbent on the Court to determine

what are the principles of the Treaty of 1840 as applied to circumstances a century

and a half later. It was held unanimously by a Court of five Judges, each delivering

a separate judgment, that the Treaty created an enduring relationship of a fiduciary

nature akin to a partnership, each party accepting a positive duty to act in good

faith, fairly, reasonably and honourably towards the other. The words of the

reasons for the judgment of the five Judges differed only slightly; the foregoing is a

summary of their collective tenor.

In accordance with the duty held to exist in the lands case, a legislative

scheme for the safeguarding of Maori claims to lands vested in the Crown was

enacted in the Treaty of Waitangi (State Enterprises) Act 1988. A change in the

Crown’s policy for the disposal of forest assets led to New Zealand Maori Council

v. Attorney-General [1989] 2 N.Z.L.R. 142, where at 152 this Court again
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recognised the duty of good faith owed to each other by the parties to the Treaty.

The 1988 Act fell to be interpreted in relation to coal in Tainui Maori Trust Board

v. Attorney-General [1989] 2 N.Z.L.R. 513. In that case, as in the lands and the

forests cases, the basic arguments did not go beyond s.9 of the State-Owned

Enterprises Act and more fundamental questions of the place of the Treaty in the

New Zealand constitutional system were left open: see [1989] 2 N.Z.L.R. at 518

and 529. Similarly, the wider questions were left unargued and largely free of

comment in the radio frequencies case, Attorney-General v. New Zealand Maori

Council [1991] 2 N.Z.L.R. 129, 135, 142, 144: [1991] 2 N.Z.L.R. 147. Such

dicta bearing on the wider questions as are to be found in these or other cases of

recent times can be no more than obiter, for the subject of the foundations of the

New Zealand constitutional system remains unargued, except that occasionally (as in

the present case) it has been lightly touched on, and there is no need for or

advantage in trying to embark on that profound subject in this judgment.

What is of present relevance is that this case is in a sense a sequel to Te

Runanga o Muriwhenua Inc. v. Attorney-General [1990] 2 N.Z.L.R. 641, where

this Court was called upon to consider Maori fishing rights for the first time in

recent years. That case arose in the context of s.88(2) of the Fisheries Act 1983,

which provides that nothing in the Act shall affect any Maori fishing rights. The

quota management regime had been alleged to be in breach of that provision. A

Bill introduced into the House of Representatives in 1988 proposed among other

changes to repeal s.88(2) and discontinue certain Court proceedings by Maori

claimants. As a result of sweeping amendments the Maori Fisheries Act 1989

abandoned those features and provided for the transfer by the Crown to the Maori

Fisheries Commission by instalments over three years of a total of 10 per cent of the

total allowable catches.
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This Court held in a unanimous decision of four Judges, reached after

taking into account how comparable problems had been dealt with in other

jurisdictions, that the ongoing and evolving Treaty obligations might be seen (the

matter being immediately one for the High Court) as met for the time being by this

significant advance. It was mentioned that the depletion of inshore fish stocks by

the overfishing of traditional Maori fishing grounds had created a situation not

foreseen at the time of the Treaty. Reference was made to the principle of the

survival of indigenous rights after the cession of sovereignty, a principle affirmed

by the Privy Council in Manu Kapua v. Para Haimona (1913) N.Z.P.C.C. 413,

416, [1913] A.C. 761, 765 and Tijani v. Secretary, Southern Nigeria [1921] 2 A.C.

399; and to the recognition by the Supreme Court of Canada, in some

circumstances at least, of a fiduciary duty arising therefrom, citations being made of

Guerin v. R. (1984) 13 D.L.R. (4th) 321 and Simon v. R. (1985) 24 D.L.R. (4th)

390. It was said that the approach of this Court in the lands case to the principles of

the Treaty of Waitangi and the partnership and fiduciary analogies there drawn were

consistent with the Canadian approach.

Maori fishing rights next came before this Court in Te Runanga o

Muriwhenua Inc. v. Attorney-General (C.A. 110/90; judgment 28 June 1990).

The Court allowed appeals from High Court orders rescinding interim orders

restraining the Minister of Fisheries from taking further steps in the implementation

of the quota management system. The judgments in this Court maintained the

position established by the earlier Muriwhenua judgment; it was noted that the

Maori case that the quota management system was unlawful was clearly arguable

and had been strengthened by further material.

Since the second Muriwhenua case the High Court proceedings in which

the restraining orders were made have stood adjourned by consent. Maori
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negotiators and the Crown had been seeking an agreed solution. Such was the

context in which the opportunity presented itself of acquiring for the Maori

Fisheries Commission, through a joint venture with Brierley Investments Limited, a

half share in an established and successful company holding 26 per cent of total

quota. Added to the total of rather more than ten per cent of quota already held by

the Commission, this would result in a total Maori holding of more than 23 per

cent. The Deed also provides for adding 20 per cent of any quota for new species

and contemplates a first option or right of first refusal if the Brierley shareholding is

sold. The Crown is to pay $150 million to the Commission (to be reconstituted as

the Treaty of Waitangi Fisheries Commission) in three instalments, the amount to

be used solely for the development and involvement of Maori in the New Zealand

fishing industry. A scheme of distribution of benefits is to be prepared; while the

Deed is stated to be ultimately for the benefit of all Maori, any scheme may be

expected to recognise that iwi differ in the extent of their fishing interests.

The Deed deals primarily with commercial fishing rights and interests,

but as well it has apparently conflicting provisions about customary or traditional

food gathering, some speaking of regulations to recognise and provide for this,

others seeming to say that there will no longer be any legislative or regulatory

recognition. This weakness in the Deed and other aspects of it which are criticised

by the appellants could be in part accounted for by input into it from different

hands. Certainly it is a most unusual document and, perhaps even designedly,

obscure in some major respects. The main criticisms directed to it by the appellants

are that it provides for an investment interest rather than for Maori to be engaged in

fishing, and that it purports to provide for legislation and to be a permanent

settlement. We will turn to these criticisms shortly.



12.

First we would emphasise the positive features of the Deed. The

opinions expressed in this Court in the cases already mentioned as to fiduciary

duties and a relationship akin to partnership have now been further strengthened by

judgments in the Supreme Court of Canada and the High Court of Australia. In

these judgments there have been further affirmations that the continuance after

British sovereignty and treaties of unextinguished aboriginal title gives rise to a

fiduciary duty and a constructive trust on the part of the Crown: see R. v. Sparrow

(1990) 70 D.L.R. (4th) 385, 406, 406-9 per Dickson C.J.C. and La Forest J.,

delivering the judgment of the Court , a passage including the statement ‘The sui

generis nature of Indian title, and the historic powers and responsibility assumed by

the Crown constitute the source of such a fiduciary obligation’; Mabo v. State of

Queensland (1992) 107 A.L.R. 1, 85-6 per Deane and Gaudron JJ., 157-60 per

Toohey J. The other judgments in the High Court of Australia are less definite on

the fiduciary question (see Brennan J. at 43-4), but clearly there is now a substantial

body of Commonwealth case law pointing to a fiduciary duty.

In New Zealand the Treaty of Waitangi is major support for such a duty.

The New Zealand judgments are part of widespread international recognition that

the rights of indigenous peoples are entitled to some effective protection and

advancement. The only real difference is that, whereas the Canadian Supreme

Court required more than 18 months before delivery of their decision Sparrow

and the High Court of Australia slightly more than a year before delivery of their

decision in Mabo, in New Zealand circumstances this Court has had to move more

quickly - possibly at the cost of some public and other understanding of the

complexity of the task.

The proposal of the Crown and the Maori negotiators to endeavour to

obtain a substantial Maori interest in Sealord is thoroughly consistent with the
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approach of this Court in previous cases. It is in accord with the evolving concept

spoken of in our Muriwhenua judgments at both stages. If there are shortcomings in

the drafting of the Deed and it might possibly turn out in the long term not to satisfy

all understandable Maori aspirations, it is nevertheless an historic step. The Sealord

opportunity was a tide which had to be taken at the flood. A failure to take it might

well have been inconsistent with the constructive performance of the duty of a party

in a position akin to partnership.

To determine the issues in this case it is necessary to analyse the Deed

more precisely. The major complaint of the appellants is that it purports to be a

Deed of Settlement on behalf of Maori generally and includes as 5.1 the following

clause:

5.1 Permanent Settlement of Commercial Fishing: Rights
and Interests

Maori agree that this Settlement Deed, and the settlement it
evidences, shall satisfy all claims, current and future, in
respect of, and shall discharge and extinguish, all commercial
fishing rights and interests of Maori whether in respect of sea,
coastal or inland fisheries (including any commercial aspect of
traditional fishing rights and interests), whether arising by
statute, common law (including customary law and aboriginal
title), the Treaty of Waitangi, or otherwise, and whether or
not such rights or interests have been the subject of
recommendation or adjudication by the Courts or the Waitangi
Tribunal.

The term Maori, used repeatedly in the Deed, is not defined. But the

Minister of Justice in his first affidavit stated that he was aware that no person had

signed the Deed on behalf of either of the plaintiffs, and that the Crown accepts that

the Deed is not binding on them or others in the same position. The Maori

negotiators and other signatories are likewise adamant that they signed only on
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behalf of those who had authorised them to do so and were not purporting to bind

other Maori. That theme was echoed by all counsel representing respondents: the

Deed, they said, binds only those who have authorised it expressly or impliedly.

Representing a number of appellants and with support from all, Mr Mathieson asked

this Court to make a formal and final declaration that the Deed is not binding on iwi

or others who have not authorised its signature. The Solicitor-General replied that

no such declaration is needed as there is no issue on the matter: the Crown does not

suggest that the Deed binds those who have not authorised it. He suggested that the

declaration was being sought for political purposes. It would certainly be wrong for

the Court to grant a declaration for political purposes, and we accept the submission

of the Solicitor-General and other counsel for the respondents that a formal

declaration is not appropriate in the circumstances.

It was common ground among all counsel that on the affidavit evidence

this Court cannot determine with any accuracy the degrees of support and opposition

that the proposal in the Deed has from iwi generally, still less from hapu or

individual Maori generally. All that can safely be said is that the Deed was

negotiated by some responsible Maori leaders and has significant Maori support but

also significant Maori opposition. For the reasons about to be given, it is

immaterial that an accurate assessment cannot be made.

A prominent feature of the Deed is clause 3.5, headed Crown to

Introduce Amending Legislation. This clause is worded as an agreement by the

Crown that it will introduce legislation to give effect to various proposals, including

the repeal of s.88(2) of the Fisheries Act, any further legislative provisions

necessary to give effect to clauses 5.1 and 5.2, and amendments to the Treaty of

Waitangi Act 1975 designed to reduce the Waitangi Tribunal’s jurisdiction. The

wording is not apt. The true position is that the Maori negotiators did not ask for
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any agreement by the Crown to that effect: the Crown has indicated that in return

for the benefits to be conferred on Maori under the Deed it will introduce legislation

as outlined in clause 3.5: Maori who are parties to the Deed have impliedly agreed

that this would be reasonable.

There is an established principle of non-interference by the Courts in

Parliamentary proceedings. Its exact scope and qualifications are open to debate, as

is its exact basis. Sometimes it is put as a matter of jurisdiction, but more often it

has been seen as a rule of practice. See as to this principle and its basis Bilston

Corporation v. Wolverhampton Corporation [1942] Ch. 387, Simonds J.;

Rediffusion (Hong Kong) Ltd v. Attorney-General of Hong Kong [1970] A.C. 1136,

a Privy Council case relating to a non-representative colonial legislature and of

authority limited by the dissent of Lord Morris of Borth-y-Gest; Pickin v. British

Railways Board [1974] A.C. 765 in the House of Lords; Eastgate v. Rozzoli (1990)

20 N.S.W.L.R. 188, which includes a valuable review of authorities and discussion

by Kirby P.; Rothmans of Pall Mall (NZ) Ltd v. Attorney-General [1991]

2 N.Z.L.R. 323, a recent decision of Robertson J. that the Government could not

commit Parliament not to legislate. Those are but some of the numerous authorities

on the principle. However it be precisely formulated and whatever its limits, we

cannot doubt that it applies so as to require the Courts to refrain from prohibiting a

Minister from introducing a Bill into Parliament.

As held in Eastgate, the proper time for challenging an Act of a

representative legislature, if there are any relevant limitations, is after the

enactment. In our opinion, non-interference with the introduction of a Bill is the

corollary of the principle identified by the High Court of Australia in Nationwide

News Pty Ltd v. Wills (1992) 17 Leg.Rep. 1 and Australian Capital Television Pty

Ltd v. The Commonwealth [No. 2] (1992) 18 Leg.Rep. 1: namely that an implied
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right to freedom of expression in relation to public and political affairs necessarily

exists in a system of representative government. That right, which is reflected in

the Bill of Rights 1689, being accepted, it is impossible to suppose that a Minister

may be judicially prevented from presenting to a representative assembly a measure

for consideration.

Closely allied is the conclusion that the Courts would not compel a

Minister to present a measure to a representative assembly for consideration. Surely

in a democracy it would be quite wrong and almost inconceivable for the Courts to

attempt to dictate, by declaration or a willingness to award damages or any other

form of relief, what should be placed before Parliament. The Parliament of New

Zealand consists of the Sovereign in right of New Zealand and the House of

Representatives (Constitution Act 1986, s.14). The twofold nature of Parliament is

commonly overlooked when the institution is mentioned as if it consisted of the

House only, but that point does not alter the outcome of the case now before this

Court. The point that does matter, in our opinion, is that public policy requires that

the representative chamber of Parliament should be free to determine what it will or

will not allow to be put before it. Correspondingly Ministers of the Crown must

remain free to determine, according to their view of the public interest, what they

will invite the House to consider.

Accordingly the clause purporting to be an agreement by the Crown to

introduce legislation to a described effect cannot have any legal effect. In any event

the other signatories to the Deed are not seeking in these proceedings to compel the

Crown to introduce any legislation. For these reasons the proceedings are

misconceived, once it is accepted as it has been on all sides that the Deed is not

binding on non-signatories.
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The Deed is couched in the form of a legal contract and contains,

especially but not only in clause 6, numerous provisions having that appearance.

One of these, clause 1.2.5, is a severability clause designed to apply in the event of

partial invalidity. Nothing in that clause or in the Deed as a whole should be

allowed to obscure the truth that the Deed is a compact of a political kind, its

subject-matter so linked with contemplated Parliamentary activity as to be

inappropriate for contractual rights. At best the provision for payments might be

contractually enforceable, yet they are so associated with the rest of the Deed that

even that is doubtful.

The Deed does not of course purport to repeal the Treaty of Waitangi.

Clause 1.3 says as much, virtually expressly. Moreover a nation cannot cast adrift

from its own foundations. The Treaty stands. Parliament is free, if it sees fit, to

repeal s.88(2) of the Fisheries Act and to make other legislative changes envisaged

in the Deed. Parliament was free to do so before the Deed and remains free to do

so afterwards. Whatever constitutional or fiduciary significance the Treaty may

have of its own force, or as a result of past or present statutory recognition, could

only remain. The Hon. the Minister of Justice has recorded that he was advised that

the Deed has the support of a representative and authoritative cross-section of Maori

opinion. That advice must have a significant bearing on constitutional and fiduciary

issues. It cannot foreclose them; the Court would fail in our duty to all citizens,

including both Maori and Pakeha, if we were to rule otherwise.

Parliament is free to enact legislation on the lines envisaged in the Deed

or otherwise. Whether or not it would be wise to do so and whether there is a

sufficient ‘mandate’ for any such legislation are political questions for political

judgment. The Court is not concerned with such questions. Nor are we concerned

with whether more direct steps should be taken at the present stage to ensure that
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Maori participate actively in the fishing industry in addition to such participation as

already occurs through leasing of quota and employment. No issue under the New

Zealand Bill of Rights Act 1990 arises now.

Should any legislation be enacted in this field, there could be little point

in bringing the matter again before the Courts until at least some years of

experience have been gained, and perhaps not even then. No more than Parliament

itself can we bind our successors. All that can be said now is that a responsible and

major step forward has been taken.

For these reasons, on the grounds that the present High Court

proceedings have no realistic prospect of success and that there is no reason to

remove any proceeding into the Court of Appeal, we dismiss the appeals but allow

the cross-appeal of the Crown. The High Court proceedings in which the

cross-appeals are brought are struck out as disclosing no reasonable cause of action.

The cross-appeals of other respondents become irrelevant and are formally

dismissed. Costs are reserved, to be dealt with on memoranda if necessary, and

leave is reserved to all parties to apply to this Court on any incidental question not

covered by these orders.
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This is the exhibit marked “A” referred to in the annexed
affidavit of DOUGLAS ARTHUR MONTROSE
GRAHAM sworn at Wellington this day of October
1992 before me:

A Solicitor of the High Court of New Zealand

MEMORANDUM OF UNDERSTANDING

At meetings held at Parliament on 26 and 27 August 1992 of the Crown
and Maori (“the Parties”) through their representatives and agents [a list
of those in attendance is attached as Annex 1] considered a proposal that
the Crown provide Maori with capital to participate in a joint venture
with Brierley Investments Ltd [“BIL”] to purchase Sealord-Products Ltd
(“Sealords”). In return Maori will withdraw all existing litigation
[specify: a list of all proceedings is attached as Annex 2] and support the
repeal of all legislative references to Maori fishing rights and interests
including, but not limited to, repeal of S.88(2) of the Fisheries Act 1983
and an amendment to the Treaty of Waitangi Act 1975 (“the TOW Act”)
to exclude from the Tribunal’s jurisdiction claims related to commercial
fishing.

The Parties wish to record their preliminary understandings on the
matters agreed during the discussions which were conducted on a without
prejudice basis without an intention to create legal relations. This
Memorandum of Understanding (“MOU”) does not create legal relations
between the Parties, or in favour of third parties. Both acknowledged
the need to seek endorsement of the matters contained in this MOU from
their respective principals. Following which it is the Parties desire to
enter into a binding Agreement.

The Parties note the proposal currently being considered is one of the
utmost importance to the Crown and Maori in the pursuit of a just
settlement of Maori fishing claims and express their mutual and solemn
acknowledgment that the settlement if concluded will mark the resolution
of an historical grievance. The Parties also express their intention that
the discussions proceed in a spirit of cooperation and good faith.

Both Parties recognise that the mandate of the Maori principals is a key
threshold issue to the further progress of the proposal.

The Crown’s willingness to enter into a binding Agreement will be
dependent on Maori:
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agents confirming their mandate from Maori for the proposal:
endorsing the Quota Management System [“QMS”]
obtaining from all Maori litigants currently involved or having
interests represented in fishing litigation
i a notice of discontinuance of the proceedings;
ii undertakings that they will not be re-issued in any form in

respect of Maori fishing rights and interests of any nature.
Such undertakings are to be in a form satisfactory to the
Crown;

supporting the legislative repeal of S.88(2) of the Fisheries Act
1983, and such other legislative provisions as may confer legal
entitlements to fishing rights and interests of Maori;
agreeing that the effect of the proposal is to satisfy and extinguish
(other than to the extent they will be available to Maori as to all
New Zealanders) all commercial fishing rights and interests,
whether they arise from customary rights, the Treaty, or
otherwise, and whether or not there has been any adjudication by
the Waitangi Tribunal pursuant to the TOW Act;
agreeing that this settlement of fishing claims is a first call against
any fund which the Government establishes as part of the
Government’s overall settlement framework for all Maori claims
arising from the Treaty, which framework Maori acknowledge
has fiscal restrictions;
agreeing that the settlement is ultimately for the benefit of Maori
and that a scheme for the distribution of benefits is to be provided
to the Crown for its perusal prior to the entering into the
Agreement;
undertaking a due diligence investigation of Sealords;
agreeing that they will obtain the following in the joint-venture
agreement with BIL:

Maori will acquire at least 50% interest in Sealords;
Maori will not, without Crown consent, dispose of their
interest during the payment period and will not dispose of
the quota from Sealords until the end of that payment
period;

c Maori obtain from BIL the first option of purchasing
BIL’s interest in Sealords or any quota held by it.

agreeing the payment price is to be used solely for the
development and involvement of Maori in the fishing industry;
agreeing that in respect of fishing rights not related to commercial
fishing, although no longer having legal effect or legislative
recognition, may be the subject of requests by Maori to the
Government that it develop policies to help recognise traditional
use and management practices.

Maori willingness to enter into a binding Agreement is dependent on the
Crown:
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a agreeing to provide the sum of one hundred and fifty million
($150m) net of GST to be provided to [Maori, Maori Fisheries
Commission, Te Waka Unua Ltd] on the basis of an initial
payment of $50m in 1992 and two subsequent payments of $50m

b
in two successive financial years (“the payment period”);
agreeing that as new quota for species is issued as a result of the
extension of the QMS, 20% of such new quota will be allocated
to Maori Fisheries Commission for distribution to iwi;

c agreeing that Maori will participate in any relevant statutory
fishing management and enhancement policy bodies.

The Parties agree that any binding agreement between the Parties will
provide that any payment by the Crown shall be conditional on
agreement of Maori to all the conditions outlined in para 5, and of the
Crown to all the conditions outlined in para 6.

The Parties agree to nominate appropriate persons to agree and report
back on the details of the requirements listed in paras 6 and 7 with a
proposal for a timetable for the entering into a binding Agreement.

The Parties agree that if they enter into a binding Heads of Agreement
and the Sealords Joint Venture purchase by Maori and BIL does not
proceed, no further steps are required of them, in terms of this MOU,
which shall then have a without prejudice status in relation to litigation
between the Crown and Maori.

D.A. Graham
Minister of Justice

Signature:

Matiu Rata
R.T. Mahuta
Tipene O’Regan
Signature:
W. Winiata
G.S. Latimer
R. Dargaville

27 August 1992
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ANNEX 1

Hon. Matiu Rata
Sir Graham Latimer
Robert Te Kotahi Mahuta
Tipene O’Regan
Whatarangi Winiata
Richard Dargaville

Prime Minister, Rt Hon J B Bolger
Minister of Justice, Hon Douglas Graham (Chair)
Minister of Fisheries, Hon. Douglas Kidd
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DEED OF SETTLEMENT

THIS DEED made as of the 23rd day of September 1992

BETWEEN

HER MAJESTY THE QUEEN in right of New Zealand acting by the Minister of
Justice and the Minister of Fisheries (“the Crown”)

MAORI by the persons who have entered into and executed this Deed of Settlement
on behalf of Maori and whose names, addresses, status and representative capacity
are set out in the Fourth Schedule

PREAMBLE

A. By the Treaty of Waitangi the Crown confirmed and guaranteed to the
Chiefs, tribes and individual Maori full exclusive and undisturbed
possession and te tino rangatiratanga of their fisheries.

B. Section 88(2) of the Fisheries Act 1983 provides: “Nothing in this Act
shall affect any Maori fishing rights.”

C. There has been uncertainty and dispute between the Crown and Maori as
to the nature and extent of Maori fishing rights in the modern context as
to whether they derive from the Treaty and/or common law (such as by
customary law or aboriginal title or otherwise) and as to the import of
section 88(2) of the Fisheries Act 1983 and its predecessors.

D.

E.

F.

Maori have claimed in proceedings in the High Court and in various
claims to the Waitangi Tribunal that the Quota Management System
introduced by legislation in 1986 is unlawful and in breach of the
principles of the Treaty of Waitangi or has no application to Maori
fisheries including commercial fisheries and obtained interim relief from
the High Court and Court of Appeal declaring that the Crown ought not
to take further steps to bring the fisheries within the Quota Management
System.

At a national hui in June 1988 at Wellington the Maori principals were
given a mandate by Maori claiming rights and interests in the fisheries of
New Zealand to secure a just and honourable settlement of their claims
with the Crown.

On 20 December 1989 Parliament enacted and brought into force the
Maori Fisheries Act 1989 one purpose of which is “to make better
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G.

provision for the recognition of Maori fishing rights secured by the
Treaty of Waitangi”. The Act provided that quota totalling 10% of the
total allowable commercial catches for all species then subject to the
QMS should be transferred by the Crown to the Maori Fisheries
Commission created under that Act in instalments over the period to
31 October 1992.

On 27 February 1990 Maori and Crown agreed that there should be
discussions between them to ensure that the evolution of the Quota
Management System, including the term of quota, met both conservation
and Treaty of Waitangi principles requirements and further agreed that
all substantive court proceedings should stand adjourned sine die to allow
discussions to continue. The Crown agreed that no further species would
be brought within the Quota Management System pending agreement or
court resolution.

H. There remain disputes between Crown and Maori as to the nature and
extent of Maori fishing rights and interests and their status and the
litigation between the plaintiffs and the Crown is still outstanding with
interim declarations in relation to squid and paua and the Crown
undertaking not to bring further species within the Quota Management
System still in force.

I.

J.

On 26 and 27 August 1992 representatives of the Crown and Maori met
to discuss their differences with a view to settling outstanding claims and
Treaty grievances of Maori in relation to fisheries, and, therefore, the
outstanding litigation. On 27 August 1992 agreement was reached on a
proposal for settlement.

The Crown and Maori wish to resolve their disputes in relation to the
fishing rights and interests and the Quota Management System and seek a
just and honourable solution in conformity with the principles of the
Treaty of Waitangi.

K. The Crown recognises that traditional fisheries are of importance to
Maori and that the Crown’s Treaty duty is to develop policies to help
recognise use and management practices and provide protection for and
scope for exercise of rangatiratanga in respect of traditional fisheries.

L. The Crown and Maori wish, by entering into this Settlement Deed, to
affirm that they consider the completion and performance of this
Settlement Deed to be of the utmost importance in the pursuit of a just
settlement of Maori fishing claims.

M. The Crown and Maori wish to express their mutual and solemn
acknowledgment that the settlement evidenced by this Settlement Deed
marks the resolution of an historical grievance.
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ACCORDINGLY in the spirit of cooperation and good faith evidenced by the
Memorandum of Understanding AND in consideration of the respective obligations
and agreements contained in this Settlement Deed THE CROWN AND MAORI
AGREE as follows:

SECTION 1: DEFINITIONS, CONSTRUCTION AND EXCLUDED TERMS

1.1 Definitions

In this Settlement Deed, including the schedules and any annexures,
unless the context otherwise requires:
1.1.1 “BIL” means Brierley Investments Limited, a duly incorporated

company having its registered office at Wellington and includes
any wholly owned subsidiaries for the time being of that
company;

1.1.2 “Conditions” means the conditions precedent specified in clause
2;

1.1.3 “the Fisheries Act” means the Fisheries Act 1983;
1.1.4 “the Fisheries Legislation” includes the statutes and/or

regulations described in Part I of the First Schedule;
1.1.5 “the Fisheries Statutory Bodies” includes the statutory bodies

described in the Second Schedule and any replacement or
successor bodies;

1.1.6 “the Fishing Litigation” includes the claims, actions or
proceedings described in the Third Schedule;

1.1.7 “GST” means Goods and Services Tax;
l.l.8 “Maori” is deemed to include the Moriori people of New

Zealand;
l.1.9 “Maori/BIL Joint Venture” means the joint venture (including

any company formed to act as the joint venture entity) to be
established by and between the Maori Fisheries Commission
and BIL to purchase Sealords;

1.1.10 “the Maori Fisheries Act” means the Maori Fisheries Act 1989;
1.1.11 “Maori Fisheries Commission” means the Commission

established under Part I of the Maori Fisheries Act and includes
any wholly owned subsidiaries from time to time of that body;

1.1.12 “the MOU” or “the Memorandum” means the Memorandum of
Understanding referred to in the preamble to this Settlement
Deed;

1.1.13 “Payment Period” means the period commencing on the
Settlement Date and terminating on the Third Instalment
Payment Date;

1.1.14 “QMS” means the quota management system established under
Part IIA of the Fisheries Act;
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1.2

1.1.15 “Sealords” means Sealord Products Limited, a duly incorporated
company having its registered office at Manukau City and
includes the entirety of the business and undertaking of that
company;

1.1.16 “the Second Instalment Payment Date” means the first
anniversary of the Settlement Date;

1.1.17 “Settlement Amount” means the sum of $150,000,000;
1.1.18 “the Settlement Date” means:

1.1.18.1 the day that settlement of the acquisition by the
Maori/BIL JointVenture of Sealords takes place;
or

1.1.18.2 such other date as the parties to this Settlement
Deed mutually agree upon in writing;

1.1.19 “Settlement Deed” means this deed together with the schedules
and any annexures;

1.1.20 “subsidiary” means a subsidiary as defined by section 158 of the
Companies Act 1955;

l.1.21 “the Third Instalment Payment Date” means the second
anniversary of the Settlement Date;

1.1.22 “the TOW Act” means the Treaty of Waitangi Act 1975.

Construction

In the construction of this Settlement Deed unless the context otherwise
requires:
l.2.1 Any reference to a business day means a day that registered banks

in Wellington are open for business;
1.2.2 Words importing the singular number shall include the plural;

persons shall include companies; and in each case vice versa;
1.2.3 Any headings and marginal notations in this Settlement Deed or

any table of contents have been inserted for convenience only
and shall not in any way limit or govern the construction of the
terms of this Settlement Deed;

1.2.4 Any reference to legislation or statutory requirements includes
reference to regulations or any other form of delegated
legislation and such legislation amended and in force form time
to time and includes substituted provisions that substantially
correspond to those referred to;

1.2.5 If any provision of this Settlement Deed shall be considered to be
invalid under any applicable statute or rule of law it shall be
deemed to be omitted only to the extent that the same shall be
in violation of such statute or rule of law and shall be enforced
to the maximum extent possible. In addition, the invalidity of
any particular provision shall not in any way affect the validity
of any other provision.
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1.3 Exclusion of Other Terms

This Deed embodies the entire understanding and the whole agreement
between the Crown and Maori relative to the subject matter hereof and
all previous negotiations, representations, warranties, arrangements and
statements (if any) whether expressed or implied (including any collateral
agreement or warranty) with reference to the subject matter hereof or the
intentions of any of the parties hereto are extinguished and otherwise are
hereby excluded and cancelled save the Treaty of Waitangi itself.

SECTION 2: CONDITIONS PRECEDENT TO THIS DEED HAVING
EFFECT

2.1 This Deed is conditional upon the following conditions having been
performed or fulfilled to the reasonable satisfaction of the Crown prior to
the Settlement Date whether before or after the date of this Settlement
Deed:
2.1.1 Maori shall have undertaken and completed a due diligence

investigation of the business undertaking assets and liabilities of
Sealords in accordance with currently accepted commercial
practice in relation to business acquisitions;

2.1.2 The Maori/BIL Joint Venture has, following the due diligence
investigation, entered into a binding sale and purchase
agreement with the owners of Sealords or with Sealords, as the
case may be, for the acquisition by the Maori/BIL Joint Venture
of Sealords;

2.1.3 Maori has entered into a joint venture agreement with BIL and
such agreement includes binding and enforceable provisions to
the effect that:
2.1.3.1 the Maori/BIL Joint Venture is being or has been

established for the purpose of acquiring a 100%
interest in Sealords;

2.1.3.2 the interest of Maori in Sealords through the
Maori/BIL Joint Venture is not less than 50%;

2.1.3.3 Maori will not during the Payment Period without
the prior written consent of the Crown sell
transfer or otherwise dispose of the 50%
interest or any part thereof in Sealords held by
Maori through the Maori/BIL Joint Venture;

2.1.3.4 the Maori/BIL Joint Venture will not and will
procure that Sealords will not, during the Payment
Period without the prior written consent of the
Crown, voluntarily sell, transfer or otherwise
dispose of any quota under the QMS held by
Sealords and/or on behalf of the Maori/BIL Joint
Venture including any of such quota that may be
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2.1.3.5

2.1.3.6

transferred to or vested in Maori under the
Maori/BIL Joint Venture arrangements;
the provisions referred to in clauses 2.1.3.3 and
2.1.3.4 to be included in the Joint Venture
agreement shall be expressed as being for the
benefit of the Crown; and
BIL has granted to Maori a valid enforceable first
option (either expressed as an option to purchase
or as a right of first refusal or both) to purchase or
otherwise acquire from BIL its interest under the
Maori/BIL Joint Venture agreement in Sealords or
in the quota under the QMS held by Sealords
and/or on behalf of the Maori/BIL Joint Venture;

2.2 Should any of these conditions not have been performed or fulfilled to
the reasonable satisfaction of the Crown by the Settlement Date, or if for
any reason the Maori/BIL Joint Venture does not complete the
acquisition of Sealords, then this Settlement Deed and the MOU shall be
at an end and neither party shall have any claim upon the other arising
out of either the termination of this Settlement Deed and the MOU or the
terms and conditions thereof to the intent that the parties shall for all
purposes be returned on a without prejudice basis to the position that
existed between them as at the time immediately prior to the execution of
the MOU.

2.3 It is acknowledged and agreed that nothing in this Settlement Deed is
intended to prevent Maori from acquiring further fishing quota from
Maori’s own resources

SECTION 3: OBLIGATIONS OF THE CROWN

3.1 Settlement Amount
3.1.1 Payable by Three Instalments

The Crown shall pay to Maori the Settlement Amount in three
instalments as follows:
3.1.1.1 one third on the Settlement Date;
3.1.1.2 one third on the Second Instalment Payment Date;

and
3.1.1.3 the remaining one third on the Third Instalment

Payment Date.
3.1.2. Deferment of Second and Third Instalments

The Crown shall be entitled to defer either of the payments due
on the Second or Third Instalment Payment Dates, as the case
may be, if at either of such dates Maori is in default in the
performance or observance of any of the agreements on the part
of Maori herein contained (excluding the agreements referred to
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in clauses 4.2, 4.3 and 4.4) until such time as any such default
has been remedied to the satisfaction of the Crown.

3.1.3 Use of Settlement Amount
3.1.3.1 Maori agrees that the Settlement Amount is to be

used solely for the development and involvement
of Maori in the New Zealand fishing industry;

3.1.3.2 It is acknowledged by the Crown that the
application of the Settlement Amount in or
towards the acquisition by Maori through the
Maori/BIL Joint Venture of a 50% interest in
Sealords is a proper use of the Settlement
Amount for the purposes of clause 3.1.3.1.

3.1.4 Recipient of Settlement Amount
The Crown shall pay the three instalments of the Settlement
Amount to the Maori Fisheries Commission and the receipt of
the secretary or other proper officer of the Commission shall be
a sufficient receipt for such payments.

3.1.5 Goods and Services Tax
The Settlement Amount payable by the Crown to the Maori
Fisheries Commission is intended by the parties to be received
by the Maori Fisheries Commission without any obligation for
the Maori Fisheries Commission to account to the Inland
Revenue Department for any GST. If a GST liability exists or
arises, it is intended by the parties that (apart from any input tax
lawfully available to the Maori Fisheries Commission) no net
detriment or benefit should result to the Maori Fisheries
Commission or the Crown. To this end the parties agree the
following.
3.1.5.1 If any instalment of the Settlement Amount (or

any indemnity payment made under this clause)
paid to the Maori Fisheries Commission results in
the Maori Fisheries Commission being required to
account for output tax as provided by the Goods
and Services Tax Act 1985, the Crown shall
indemnify the Maori Fisheries Commission
against that GST liability and, on the business day
on which the Maori Fisheries Commission
accounts to the Inland Revenue Department for
such output tax, the Crown shall (subject to
Clause 3.1.5.2) pay to the Maori Fisheries
Commission the amount of such GST liability.

3.1.5.2 If for whatever reason the Maori Fisheries
Commission or any other person obtains a refund
or credit in respect of any output tax for which an
indemnity payment is made by the Crown to the
Maori Fisheries Commission under Clause
3.1.5.1, then, on the business day following the
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business day on which the refund or credit arises,
the Maori Fisheries Commission shall pay to the
Crown an amount equating to the refund or credit
together with any interest payable by the
Commissioner of Inland Revenue on that refund
or credit.

3.2 New Quota for Additional Species

The Crown agrees that it will introduce legislation to amend the Fisheries
Act to authorise the allocation of 20% of any new quota, issued as a
result of the extension of the QMS to fish species not included in the
QMS as at the date of the Settlement Deed (including any as yet
unknown species) to the Maori Fisheries Commission for distribution to
Maori. The Crown will consult with the Maori Fisheries Commission on
the management regime to apply at the time of the extension of the QMS
to the new species.

3.3 Maori Participation on Fisheries Statutory Bodies

3.3.1

3.3.2

The Crown agrees that within a reasonable time after the
Settlement Date it will, in consultation with Maori, cause Maori
to participate in the Fisheries Statutory Bodies so as to reflect
the special relationship between Crown and Maori.

In order to give effect to clause 3.3.1:
3.3.2.1 The Crown will request any Minister of the

Crown or other person who is entitled to appoint
members of any of the Fisheries Statutory Bodies
to so exercise such power at the appropriate
time;

3.3.2.2 The Crown will introduce legislation to require
Maori participation where the applicable
legislation in respect of any of the Fisheries
Statutory Bodies does not presently require or
permit such participation.

3.4 Membership of Maori Fisheries Commision/Treaty of Waitangi
Fisheries Commission

3.4.1 The Crown will introduce legislation amending the Maori
Fisheries Act as soon as practicable to reconstitute the Maori
Fisheries Commission as a Treaty of Waitangi Fisheries
Commission to succeed to the Maori Fisheries Commission as
presently constituted;

3.4.2 The membership of the Treaty of Waitangi Fisheries Commission
is to be appointed by the Minister of Maori Affairs in
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consultation with the Maori Fisheries Negotiators and Maori
with beneficial interests;

3.4.3 The Treaty of Waitangi Fisheries Commission will be accountable
to Maori as well as to the Crown in order that Maori are to
have better control of their fisheries guaranteed by the Treaty of
Waitangi.

3.5 Crown to Introduce Amending Legislation

3.5.1 The Crown agrees that it will introduce legislation to give effect
to the following:
3.5.1.1 The repeal of section 88(2) of the Fisheries Act

and at the same time an amendment to
section 89(1) of Fisheries Act by adding
paragraph (o) empowering the making of
regulations recognising and providing for
customary food gathering and the special
relationship between the tangata whenua and those
places which are of customary food gathering
importance (including tauranga ika and mahinga
mataitai) to the extent that such food gathering is
not commercial in any way nor involves pecuniary
gain or trade;

3.5.1.2 Any further legislative provisions necessary to
give effect to clauses 5.1 and 5.2 of this
Settlement Deed;

3.5.1.3 Without limiting the generality of the foregoing,
the amendments to the Fisheries Legislation
described in Part I of the First Schedule;

3.5.1.4 Without limiting the generality of the foregoing,
amendments to the TOW Act as described in
Part II of the First Schedule; and

3.5.1.5 This Deed.

3.6 Crown to Promulgate Regulations

The Crown agrees that, subject to the enactment of the amendment to
section 89(1) of the Fisheries Act referred to in clause 3.5.1.1, it will,
after consultation with Maori, promulgate as soon as practicable
regulations pursuant to the new paragraph (o) of section 89(1). Pending
such regulations, contemporaneously with repeal of section 88(2) the
Crown will amend Regulation 27 of the Fisheries (Amateur Fishing)
Regulations 1986 as follows:
3.6.l To add to the heading after the word “tangi” the words “or other

approved purpose”;
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3.6.2 In Regulation 27(a) to add after “tangi” the words “or traditional
noncommercial fishing used approved by the
Director-General”; and

3.6.3 In Regulation 27(c) deleting the words “relating to quantity...
imposed by the Director-General and”.

SECTION 4: OBLIGATIONS OF MAORI

4.1 Acquisition of Sealords
4.1.1 Maori will as a 50% participant in the Maori/BIL Joint Venture

perform its obligations in respect of the completion of the
acquisition of Sealords by the Maori/BIL Joint Venture in
accordance with the terms and conditions of the sale and
purchase agreement referred to in clause 2.1.2

4.1.2 Maori will apply the first instalment of the Settlement Amount
received from the Crown on the Settlement Date in or towards
the acquisition by Maori through the Maori/BIL Joint Venture
of a 50% interest in Sealords.

4.1.3 Maori will not in accordance with the obligations contained in the
Maori/BIL Joint Venture Agreement referred to in clause
2.1.3.3 of this Settlement Deed during the Payment Period
without the prior written consent of the Crown sell transfer or
otherwise dispose of the 50% interest or any part thereof in
Sealords held by Maori through the Maori/BIL Joint Venture.

4.1.4 In accordance with the obligations contained in the Maori/BIL
Joint Venture Agreement referred to in clause 2.1.3.4 of this
Settlement Deed, Maori will ensure that the Maori/BIL Joint
Venture will not, and will procure that Sealords will not, during
the Payment Period without the prior written consent of the
Crown, voluntarily sell, transfer or otherwise dispose of any
quota under the QMS held by Sealords and/or on behalf of the
Maori/BIL Joint Venture including any of such quota that may
be transferred to or vested in Maori under the Maori/BIL Joint
Venture arrangements.

4.2 Endorsement by Maori of QMS

Maori endorses the QMS and acknowledges that it is a lawful and
appropriate regime for the sustainable management of commercial fishing
in New Zealand.

4.3 Fishing Litigation

Maori will on or before the Settlement Date obtain from all Maori
involved or having interests represented in Fisheries Litigation and
deliver to the Crown:
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4.3.1 A notice of discontinuance of each of the proceedings in respect
of all the Fisheries Litigation signed by the solicitors for all the
plaintiffs to those proceedings;

4.3.2 Undertakings in writing in a form satisfactory to the Crown
signed by the persons who are to execute this Settlement Deed
for Maori and any other persons who are plaintiffs in the
Fisheries Litigation that such proceedings will not be reissued
or recommenced in any form in respect of Maori fishing rights
and interests of any nature.

4.3.3 In the event that Maori are unable to provide prior to signing of
this Settlement Deed notices of discontinuance and undertakings
from all plaintiffs in the Fisheries Litigation, and the Crown has
decided nevertheless to enter into this Settlement Deed:
4.3.3.1 Maori will continue to use their best endeavours

to secure notices of discontinuance from all
plaintiffs who have not provided them; and

4.3.3.2 Maori acknowledge that the Crown will introduce
legislation to terminate such proceedings on the
same basis as if they had been discontinued by all
plaintiffs and undertakings given not to reissue
them or proceedings similarly based.

4.4 Maori to Support Amending Legislation

Maori will support the enactment of the legislation referred to in clause
3.5 of this Settlement Deed.

4.5 Distribution of Benefits to Maori

4.5.1 Maori agrees that the settlement evidenced by this Settlement
Deed of all the commercial fishing rights and interests of Maori
is ultimately for the benefit of all Maori.

4.5.2 The Treaty of Waitangi Fisheries Commission is to consider how
best to give effect to the resolutions taken at the annual general
meeting of the Maori Fisheries Commission in July 1992 and
will be empowered to allocate assets held by the Maori
Fisheries Commission at the date before the Settlement Date.

4.5.3 The Treaty of Waitangi Fisheries Commission is to develop, after
full consultation with Maori, the proposals of Maori for a new
Maori Fisheries Act that is consistent with this Settlement
Deed, and shall report to the Crown within ninety (90) days of 
the date of this Settlement Deed with a request that it be enacted
as soon as practicable having regard to commercial
considerations. Any tribe with a beneficial interest may request
that the Crown recommend to Parliament that the resulting Bill
be referred to the Waitangi Tribunal under Section 8 of the
Treaty of Waitangi Act and the Crown shall recommend it be
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referred accordingly. The final decision on the form of any Bill
to be introduced shall be that of the Crown.

4.5.4 Such proposals referred to in clause 4.5.3 are to include:
4.5.4.1 The appointment, composition and powers of any

body succeeding to the Treaty of Waitangi Maori
Fisheries Commission; and

4.5.4.2 Development of a procedure for identification of
beneficiaries and their interests in accordance
with the Treaty of Waitangi and a procedure for
allocation of benefits of this Settlement Deed
to them in accordance with the principles of the
Treaty of Waitangi. Such proposals for
distribution of settlement benefits will address the
questions set out in Annexure A and will include a
procedure for Maori affected, to be heard on
benefit issues.

4.5.5 Maori agrees that it will before the expiration of the period
referred to in clause 4.5.3 provide to the Crown a scheme for
the distribution of the benefits of this Settlement Deed to Maori
in terms of clause 4.5.4.2 and which satisfies the Crown that all
persons who may have rights and interests extinguished by or in
consequence of this Settlement Deed will be fairly treated.

4.5.6 The Crown agrees that, until such time as a scheme of
distribution which satisfies the Crown has been provided by
Maori in accordance with clause 4.5.5 and clause 4.5.4.2, the
Crown will not introduce legislation conferring any power to
distribute to Maori any assets or benefits of either this
Settlement Deed or of the Maori Fisheries Act.

4.5.7 All parties acknowledge the Treaty of Waitangi Fisheries
Commission receives and holds the settlement benefits on behalf
of Maori and for their benefit.

4.6 Treaty of Waitangi Settlement Fund

Maori recognise that the Crown has fiscal constraints and that this
settlement will necessarily restrict the Crown’s ability to meet from any
fund which the Crown establishes as part of the Crown’s overall
settlement framework, the settlement of other claims arising from the
Treaty of Waitangi.

SECTION 5: SETTLEMENT AGREEMENTS

5.1 Permanent Settlement of Commercial Fishing Rights and Interests

Maori agree that this Settlement Deed, and the settlement it evidences,
shall satisfy all claims, current and future, in respect of, and shall
discharge and extinguish, all commercial fishing rights and interests of
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5.2

Maori whether in respect of sea, coastal or inland fisheries (including
any commercial aspect of traditional fishing rights and interests), whether
arising by statute, common law (including customary law and aboriginal
title), the Treaty of Waitangi, or otherwise, and whether or not such
rights or interests have been the subject of recommendation or
adjudication by the Courts or the Waitangi Tribunal.

Non-Commercial Fishing Rights and Interests

The Crown and Maori agree that in respect of all fishing rights and
interests of Maori other than commercial fishing rights and interests their
status changes so that they no longer give rise to rights in Maori or
obligations on the Crown having legal effect (as would make them
enforceable in civil proceedings or afford defences in criminal,
regulatory or other proceedings). Nor will they have legislative
recognition. Such rights and interests are not extinguished by this
Settlement Deed and the settlement it evidences. They continue to be
subject to the principles of the Treaty of Waitangi and where appropriate
give rise to Treaty obligations on the Crown. Such matters may also be
the subject of requests by Maori to the Government or initiatives by
Government in consultation with Maori to develop policies to help
recognise use and management practices of Maori in the exercise of their
traditional rights.

6.1 No Assignment of Deed

Neither this Settlement Deed nor any of the rights or obligations
hereunder may be assigned by the Crown or by Maori.

6.2 Notices, Requests, Demands

Any notice, request or demand required or permitted to be given
pursuant to this Settlement Deed shall be in writing and shall be deemed
sufficiently given if:
6.2.1 Delivered by hand to the intended recipient;
6.2.2 Deposited in New Zealand “Fastpost” (registered or certified with

return receipt requested), postage prepaid, addressed to the
intended recipient; or

6.2.3 Sent by facsimile addressed to the intended recipient;
at the intended recipient’s address below set forth or at such other
address as the intended recipient may have specified in a written notice to
the sender given in accordance with the requirements of this clause.

Any such notice, request or demand mailed as set out in clause 6.2.2
shall be deemed to have been received by the addressee at the specified
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6.3

6.4

6.5

6.6

business address 2 business days following the date of mailing and any
such notice request or demand sent by facsimile shall be deemed to have
been received by the addressee on the same business day as the day on
which such facsimile is sent so long as the facsimile is sent prior to
3.00 p.m.

If to the Crown, addressed to:

Crown Law Office
139-141 Featherston Street
Wellington
Facsimile: (04) 472-5152

If to Maori, addressed to:

Maori Fisheries Negotiators
Luckie Hain Kennard & Sclater
Solicitors
Level 5, Harbour City Tower
29 Brandon Street
Wellington
Attention: Mr Martin Dawson
Facsimile: (04) 471-2212

Choice of Law

This Deed shall be construed, interpreted and the rights of the Crown
and Maori shall be determined in accordance with the laws of New
Zealand.

Jurisdiction

The Crown and Maori each agree to submit to the jurisdiction of the
courts of New Zealand and any court empowered to hear appeals
therefrom.

Counterparts

This Deed may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one
and the same instrument.

Non-Merger

The agreements and obligations of the parties in this Settlement Deed
shall not merge upon payment of the Settlement Amount by the Crown
but (to the extent that they have not been completed by performance on




